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Tax Law ASPECT OF CRYPTO-ASSETS
Filippo Dami* ,

Su;nmary: 1. Introduction — 2. The Tax Effects Connected to Transactions and
Possession of Crypto-Assets According to the Interpretation of the Italian Tax
Authority — 3. The Critical Issues Emerging from the Solutions Proposed by the
Tax Authority — 4. The Draft Law No 2572 Submitted to the ltalian Senate -
5. Monitoring for Tax Purposes and Assessment Action — 6. Possible Solutions

1. Introduction

Since no specific regulations exist, the identification of the current tax
discipline to apply to transactions involving the so-called cryptocurrencies
(although it would be better to define them as crypto-assets due to the multifaceted
nature of such instruments) preliminarily reflects not only the absence of a
structured general discipline ruling them but, even before that, the uncertainty of
how they can be appropriately framed from a legal viewpoint.

Within the narrow limits of a brief (but necessary) initial observation to the
reflections of strictly tax nature that T intend to develop here, I only recall how,
from a definition perspective, the (weak and in constant evolution) legislative
solutions and the consequent doctrinal interpretations, jurisprudential and
administrative practice just help us in understanding the features that distinguish
this case as to its operational connotation although fueling doubts and debates on
how it can be brought back to the institutions presentin our systern and, therefore,
regulated according to the different-areas.

In Italy, indeed, Article 1, paragraph 2, letter qq) of Legislative Decree No
231/2007 established the first definition according to which a virtual currency
constitutes “the digital representation of value not issued or guaranteed by a
central bank or public authority, not necessarily linked to a legal tender, used as
means of exchange to purchase goods and services or for investment purposes
and transferred, stored and traded electronically”.

This definition was later “amended” by Axticle 1, paragraph 1 of Legislative
Decree No 184/2021 that aimed at setting down a criminal regulation to
“fight fraud and counterfeiting of non-cash means of payment”, referred to as
“a representation of digital value not issued or guaranteed by a central bank
or public entity, and not necessarily linked to a legally established currency,
hence not possessing the legal status of currency or money, although accepted
*by natural or legal persons as means of exchange that can also be transferred,
stored and exchanged electronically”.
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In this context and, as a natural consequence of the “abstractness” perceivable
from the rules Jjust shown above, there are, therefore, those who aim at identifying
the regulations to use the crypto-assets in the different areas and propose: to
equalize them to currencies (and, specifically, to a foreign currency)' and, on
the other hand, those who lean toward their framing as assets as laid down by
Article 810 of the Italian Civil Code since, as known, any “assets" (including the
intangible ones) can “Jorm the subject of rights™,? or as financial products,’

As to all these areas of interest, the solutions currently envisaged and,
specifically, those emerging from the interpretation of the Tax Administration and
some initial regulation attempts, are not satisfactory and even, in some cases, entirely
unreasonable for the grounds outlined above as to the qualifying uncertainty.

It deals, therefore, with a maltter of starting by analyzing the solutions put
forward so far and then trying to highlight reasoned solutions that can contribute
to the debate on the features of a legislative interventio_n that does not seem to be
further delayable and that only if well-defined will be able to dispel the different
uncertainties that we are debating today.

2. The Tax Effects Connected to Transacfions 'and Possession of

Crypto-Assels According to the Interpretation of the Italian Tax
Authority

e -,P
.

So far, when outlining the tax consequences connected to transactions and
possession of crypto-assets, the Ttalian Revenue Agency has equalized them to
currencies and, precisely, to foreign currencies, hencje_appl}{ing the provisions
expressly referred to the latter for tax purposes.

As better examined below, this position s Supported by Agenzia deflle Entrate. See Resoiution
T2E2016 and Questions 956/2018 and 788/2021. In case-law, see a similar conclusion of the Court
of Appeal of Brescia No 7556/2018. .

Some case-law hag recently accepted this interpretation, E.g., see the Jjudgements of the Court of
Florence No 18/2019 2019 and TAR of Lazio No 167772020, Likewise, the international accounting
practice stuck g this concept, highiighting that when Cryptecurrencies are held for sale (the prbpcr
purpose of exchanges or waliet providers) must be entered among inventories and valued at the lower
value between the purchase cost and realizable value (i.e., the presumed disposal value), In contrast, if
held for other purposes {e.g., investment), theyamust be entered among fixed assets ag intagﬁgi ble assets
and valued at cost, o '

! This is the position of CONSOB, fnitial afferings and Eryplocurrency exchanges, 19 March 201 9.

80



This d%cision was made through Resolution No 72/E dated 2 September
2016, explicitly justified by the need to ratify the conchisions of the EU Court of
Justice that, through its judgment C-264/2014 dated 22 October 2013, equalized
the transactions dealing with exchanging a virtual currency into atraditional one
and vice versa to those “referred to currencies, banknotes and coins used as legal
tender” as laid down in Article 135(1)(e) of Directive 2006/112/EC.

Therefore, basedion this assimilation, the Italian Tax Authority has
established that: a) the trading activity of such “coins” should be qualified as
a service provision for consideration free from VAT under Art.10, paragraph
1, No 3 of the Italian Presidential Decree No 633/1972; b) those who exercise
this business activity are subject to income tax and IRAP whose taxable income
results from a measure determined by the mechanism of “cost-revenues and
inventories”;® ¢) the relevant exchange of the crypto-assets held by an individual
outside a business activity generates a different income of financial nature
subject to 26% tax rate like for “traditional” cursencies, only when a speculation
hypothesis occurs and, according to thé law in force, it is always deemed to exist
in case of disposals: (c1) “forward or arising from deposits or current accounts”
(art. 67, co. 1, letter c-quater of TUIR) and, (c2) thus including the “spots against
forward”, if “over the tax period, the deposirs and current accounts held in total
by the taxpayer and calculated according to the exchange rate effective at the
beginning of the reference period is higher than ITL one hundred million (now
EUR 51,645.69) for at least seven continuous working days” (art. 67, paragraph
1b of the TUIR).

In the subsequent Resolution No 956-39/2018, the Tax Authority after
reiterating that, for income tax purposes “the general principles governing
transactions involving traditional currencies apply to virfual currency exchange
transactions carried out by individuals holding bitcoin (or other virtual currencies)
outside their business activity”; and that “the regular professional activity of
brokering traditional currencies with bitcoin constitutes a relevant activity to the
effects of VAT but also of IRES and IRAP,” also added that, since investments in
crypto-assets can generate taxable income in Ttaly,according to the provisions
of the so=called anti-money laundering, the taxpayer holding them shall indicate
the relevant amount in the RW box of their income tax return statement showing
the code 14 in column 3 — “Other foreign assets of a financial nature”. It being
understood that, according to this resolution, which is an additional indication
for Italian taxpayers, in any case, virtual currencies are not subject to “taxation
on the value of financial instruments, current accounts and passbooks held abroad
by individuals residing in the State’s territory (the so-called IVAFE, established by

This Resolution arose from a request for clarification from a company that needed to know the proper
tax treatment of transactions involving the purchase and sale of bitcoin on behalf of its customérs.
As stated in the aforesaid Resolution No 72/E dated 2 September 2016, it means that the individual
carrying out the brokerage activity shall have to consider the revenues and costs on such activity
valuing the crypto-assets “in inventory” at the end of the tax period according to their standard value
of, according to their quotation on that date.




By answering the Question.No 11072020, the Tax Authority indicated that
just the token acquisition constitutes transaction subject to VAT, at least in the

connected to sign, encrypt and exchange among themselves commercial
documents, where authorship, hon-repudiation, and integrity were ensured).

3. The Critical Issues Emerging from the Solutions Proposed by the Tax
Authority ‘

The solutions just summarized and proposed by the Tax Authority show
various critical issues and have, at least partly, an unclear consistency on a
Systematic leve), They were {(and stil} are), in fact, the focus of a substantia]
doctrinal debate, although their essential features were inctuded in a recent draft
law submitted to the [alian Senate. - '

that is indeed new ang constantly changing, (hyg making it unseizable not only
as o trace it back (o cages known and already regulated bur also to a specific and
uniform configuration that allows a consistent appreciation regarding the legal
consequences it triggers,

(conceived as an alternative to the instruments traditionally Mmanaged by the
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banking systems and connoted by a natural non-territoriality), in fact, today,
this framing also clashes with the (albeit meager) regulating reference in our
legal system. For what already said the definition of Art. 1, paragtaph 1 lett. d)
of the Italian Legislative Decree No 184/2021, the legislator textually excluded
the legal status of currency or money for virtual currencies, which is rather
deemed as a “payment instrument of conventional type” accepted “as a medium
of exchange”. In addition, the assimilation to currencies was ruled out by the
monetary authorities themselves (ECB and Bank of Italy), and it also conflicts
with the accounting practice that, among other things, could generate some
coordination problems ‘When considering the taxation of entities that hold the
same virtual currencie’ under business schemes and that, therefore, shall apply
the principle of derivation from the balance sheet for tax purposes.

A

4. The Draft i,aw No 2572 Submitted to the Italian Senate

Despite what just highlighted, the proposed framing by the Tax Authority
was the basis of the draft law No 2572 of 30 March 2022, as already touched
upon, submitted to the Italian Senate and aimed at defining the “Tax provisions
on virtual currencies™ as well as the related “regulation of anti-money laundering
obligations”. '

The core profile of this proposal is to identify the concept of cryptocurrency,
defined, in this context, as a “staric or dynamic cryptographic minimum
mathematical unit lighle to represent rights, with autonomous circulation”.
However, it should be said that this draw Jaw is unlikely to achieve a concrete
result because of the short time before the legislative body expires and other most
important issues that the Parliament has to manage today.

To this aim, the relevant tax discipline is identified as to the income tax field
through the introduction in TUIR of a specific case in the miscellaneous income
area, providing that taxation should concern only the “transfers for consideration”
that “iﬁ'volve?)aymenrorcon versioninito euros or foreign currencies”, thus making
irrelevant from the tax viewpoint both a mere “withdrawal” and “exchange” into
other cryptocurrencies.

Just because of the substantial assimilation to the scheme already provided
for foreign currencies, the relevant capital gain (26%) would be taxable only if,
over the tax period, the counter value in euros of the virtual currencies owned in
total by the taxpayer and calculated taking into account the cost or purchase value
subject to taxation, is higher than EUR 51,645.69 for at least seven continuous
business days. In this regard, the criteria to quantify the “imposable” tax cost
from which deriving the same capital gain are then indicated, primarily identified
according to the documents issued with a set date collected by the taxpayer and
equal to zero, assuming a free acquisition,

5

In this, fré;mework, an assumption of revaluation of the tax carrying cost of
cryptocurrencies held by taxpayers at the first application of the new rules would

83




-

also be introduced, providing (in line with ‘what our legal system re‘iieatedly
cstablishes, albeit with rules extended year after year, for land and holdings) the
correlated payment of g substitute tax also payable in three annual installments
of the 'samhe amount and fixed at a variable rate of 8%, 9% or 10% depending on
whether the valye considered is, respectively, less than EUR 500,000, between
EUR 500,000 and EUR 1 million or more than EUR 1 million.

currencies exceeding EUR 15,000 over the tax period, identified according to
their cost or purchase value. Tt is, finally, provided IVAFE is not discounted on
the latter since they are not qualified as financial products,

the solution of a framing among currencies and, tﬁerefore, among components
of financial nature, they shall be irrelevant for determining the TRAP taxable
income. '

5. Monitoring for Tax Purposes and Assessment Action

Aside from how to tax transactions involving Cryplo-assets, monitoring and
assessment are the widely recurring aspects in the individyal tax systemsfequirin g
(also) to be the subject of a careful regulation,_Beside__s the control of the proper

assets and income performances aimed at contrasting any offenses committed,
if any, as well as at identifying the territorial context where taxation takes place.

The importance of this jssue is confirmed by the European Commission that,
on 2 June 2021, decided to launch a public consultation aimed at expanding and
strengthening the administrative cooperation to ensure adeqiiate attention for tax
purposes of this innovative cage.

The objective sought here is, first and foremost, to understand how the use
of crypto-assets takes place, the type of related services provided (o users, and
how the associated relationships are defined. In this way, the aim is to identify
the reporting obligations for iax purposes similar to those now' burdening the
intermediaries as tQ cross-border mechanisms to obtain potentially undue tax

advantages. Thig is’connected to the indications given by G20 to OECD about

for which the information exchange between states operates, given their Ngr_’qvcn‘
ability to evade tax transparency rules easily. SR
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6. -Po;séibife%()lutions :

The approach followed by the Tax Authority and included in the draw
law mentioned above appears not entirely satisfactory, as already noted in the
doctrine.

If, on the one hand, the course chosen is linked to the indication given by
the OECD in its 2020 report “Taxing virtual currencies” to try, where possible,
to frame crypto-assets among the already existing taxable cases, it is evident, on
the other hand, how it clashes with a misleading viewpoint of the peculiarities of
this phenomenon that, mdeedi the report above invites the pelicymakers to take
into account. "

Shortly, the mistake that clearly penalizes the proposed solution is, as pointed
out earlier, the assimilation of virtual currencies to foreign currencies -which is
improper in light of how this phenomenon expresses itself and because of the
most evolved legislative provisions outlining its regulation.

Ultimately, the prior. framing of this phenomenon affects the identification
of the related tax structure. To really understand this aspect, it is enough to look at
the solutions adopted by the countries that have already identified the appropriate
relevant tax regulation. Except for the UK, which relies on a case-by-case
assessment of how the token is operated, the solutions vary from assumptions
of assimilating the income produced as capital gains on non-financial assets to
considering the surplus value linked to the sale of intangible assets, sometimes
valorizing the speculative intent, whether or not present. |

On closer inspection, these solutions could also be implemented in our system
since they give a more systemic consistency than those already experienced both
from the interpretation and proposal viewpoint.

Although surely penalizing from the tax burden side — at least as to the
solutions pht forward so far- in my opinion, it is particularly persuasive the
solution thaf starts from assimilating cryptocurrencies to the concept of intangible
assets based on the framing identified for accounting purposes by IFRS. This
is a reasonable solution because, on the evidence of fact, crypto-assets are not:
a) a currency, as also confirmed by the legislator; b) an instrument representing
the capital of another entity; ¢) a contractual right to receive cash or to exchange
financial assets and liabilities. But they are indeed a “thing” that can “form the
subject matter of rights” — hence an asset according to the meaning laid down in
Aurticle 810 of the Italian Civil Code.

Based on these considerations, on the one hand -and consistently with the
- general principles of our tax system, the tax discipline should ensure the taxation
for income purposes of only the ‘increase in wealth actually achieved by the
individual who holds and operates crypto-assets and, on the other hand, should
refer to them in terms of monitoring and relevance for ascertaining the taxpayer’s
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wealth and income dimension consistently with what is aifeady in force (o fight
against the money laundering.

Obviously, it should be qualified the business activity and all the related
consequences of brokering in the purchase and sale of Crypto-assets, but for
this aim, it is not required a regulatory intervention since it is possible to reach
conclusions simply by applying the existing rules.

Finally, such an intervention could provide for;

a. the taxation of capital gains (in such a case with a 26% substitute rate
as oceurs for financial assets) arising from the “rnonetiza;gion” {Le.,
conversion into euro or other currency having legal tender) of the
crypto-asset based on the valorization of the imposable tax“cost fixed
according to the terms laid down in the recent draw law mentioned
above (with a possible reference established by the current provision of
Art. 67 paragraph 1, letter ¢c-quinquies of TUIR), as well as assuming to
exchange the crypto-activity for goods or services, which could already
be traced back to the case detiving from the combined provisions of
Arts, 67, paragraph 1, letter i of TUIR (qualifying as miscelianeous
income arising from occasional business activities) and 71, paragraph
2 of TUIR (indicating the criterion for quantifying the relevant taxable
income, providing for the latter assumption a relevance threshold for
the taxable amounts);

b. the imelevance for tax purposes of the simple éryp'to/crypto
“exchange” not resulting in any form of new wéalth and, specifically,

in any “monetizationsince it would rather be a simple exchange of
“expectations”™; -

C. theconsistent relevance regulation of the supply for VAT purposes (that
“could hardly not be applicable by recurring to the additional subjective
and territorial requirements, since these transactions involve goods);

d. the requirement to the taxpayer to show '”}th'é? amount of the crypto-
asset held in the RW box of their tax income return statement as an
independent fact, disregarding the consideration that they are “foreign™
assets since they are a — territorial - hence excluding any problem to
identify the possible “place” where these assets are held;

¢. the introduction of the reference to crypto-assets.in any rules (such as
the “redditometro” - income-counter - or the discipline of {inancial
investigations) implies implementing an assessment key of the assels
identifying the taxpayer’s ability to pay and/or use of their own wealth;

f. the definition of rules to qudntify the value of this specific #sset for the
proper application of the inheritance and gift tax, taking into account
that the relevant Prerequisite in such a case could be deemed integrated.
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