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MARJIO PERINI

Legal Reasoning and Democratic Legitimation in the Administration of

Welfare State

One of the muin characteristic of the Wellare State s the extenston of public
Administration' . As FRIEDMAN savs. the Public Administration is ubiquitous ™.
An American junst expresses this idea 1 this terms: “Administrators make decisions
that affect us before the cradle 1o bevond the grave™  The big size of bureaucract
depends upon the need ta implement the social programs issued by the legislature® .

The Welfare State’ can be detined as a form ol State™. in opposition (o Horm of
oovernment’ . The expression “torm of State” underhnes the relationship between the
State and the citizenry with respect to the particular goals of that speaitic State. On
the contrary the expression form of govermment’  refers 1o the distnbation of
Functions tlegislative, execuline, pudician y among the varous Povers m o Stale
Examples of  form of State” are: Patnimonial State. Police State. Liberal State,
Socialist State. Welfare State. ete. Examples of “form ol government” are: Oligarchy .
Monarchy. Democracy. Presidentialism. Parliamentarism. ete”

The specitic goal of the Welfare Stale 15, as the name savs. the Wellure, 1.e. the
economic well-being of all the citizens in the country Sa the State interferes in the
economic ststem lo reach a distribution of goods difterent fram that that we would

lhave because ot a tree economy.

LANE PRICONLAN Legerd Cudreor 0w the Wotlare Srare v G TELBNER ted ) Dddemmrar of Lave 1 the Welture Shte
Perbin . Do Gnnder 1S j3 08 -

Thiel 13

MASHAN VL D Process i the Admmecratie Seaee Yule Eniversite Press. 1985 5 11 The author welds that
The Secietny of Hewlth and Human Semces. in developing the regulunons goserung public financuig of aborticns,
iy intuenes or aven daizamne whether we are bom The decision of a county Welfare oflictal concerming owr
wothers weeess o pranatal medicsl cure of to income support or to food stemps. and the decisions ot a Stz healih
phiung vgency concermung the location of special postnatal care Tecibties. miay criticelly offect the phy siwal snd mental
1zsatres witli wlueh we begin our lives "tp 121, andd alse that. “To observe. admnistration beyond e grave. we might
merely note that how. where. and at what pricz we are fnally laid to rest will be influenced by the decisions of several
admuistrative agzncies And whether our plivsical remainy rest i peace’ may depend on the decisions of Jughsvas.
Watel protect. of otlier pubbe works scmpistrstors concerning the use of our finel resing place for same public
punrese Tip 1h
TERIEDNLAN Legad Crtrire and lre Welfore Stare cit _p 13 and 18]

O NORTAT Lo forme 4 gverna Podova, Cedam. 1973 pp. 0165, FRIEDMAN Legal Ciltire e thio Wollnre
Srure e op 13 -

MORTATI Le forme o goxrr/so ci . pp 3-8 7384

L the contran the goul of the Libers] Democratic State 1 the protection of individuals nghts and bberties



This 1s the main difference between the Welfare and the Socialist State. In fact .

both of these forms of State  are based on the same premise: the production cvele in

a system of private property produces an enrichment of the means’ of production

awners and an impoverishment of the non-property owners. But the Socialist State

wants to modify this situation by removing his premise (private propertv). whereas
the Welfare State tries to change only the effects of this situation® . To realise this
main goal, the Welfare State uses the fiscal svstemn to collect money and the social
programs to redistnibute it. In this context the Public Administration plavs an
essential role because it collects money and carries the social programs into effect.

Thus Parliaments of the countries that follow the Wellare idea. have created new
agencies. have assigned new jurisdiction and new discretionary powers’ o
Admpustrative Bodies

Now we have avery extended Public Administration. that 1) holds a great deal
of autonomy from the Executive Power (the political heads of departments. 1e.
ministers) and 2 holds wide competence and discretionan powers.

Also Ttaiv, which is an ekample of a Welfare State'’. presents this kind of

problems (autonomy of bureaucracy and wide discrelion). Especially we can nolice ¥

that:

) about the tirst point (autonomy of bureaucracy). various elements contribute to
make the Administration independent {rom the Execulive Power: a) the
bureaucracy on one hand and Chiels Executive from the other carry out
ditterent functions'' Single minister and collectivelv ministers in the Council

ol Ministers are usually non-professional men. Thev deal with the

determination of goals of the govermment of the day and the means to achjeve

them. On the other way the bureaucracy is formed by professional men . It

SMORTAY Le forme i governo ot L pp 63-Gal,

For this concept in geneal see ENGISCH K Einfiilung o1 das jursstische Denker. Stuttgart, Kohlhammer. 1933 pp
100~ 137, ' ‘

“AORTATI Le forme di governo cit . pp 61-83

TLESSONA S L - ! N :

SESSONA S ¢oposittone castruzionale  della Prbblico  Ammimsirazione w LESSONA S Problenu

amministearing defla socterd moderna (1955-1967). Firenze. Noceioli, 1967 pp 93103 The author aflinus that the
prcipat Funcpom; of the contemparany State  are not three tegislabive, Judician. exzentivar. but fous Negislytive.
wdietany. political. administrative s
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takes decisions and performs material actions needed 1o carry into effect the
single minister and Council of Ministers have

litelo I

goals by the means that
determined'®. b) A textual element in our Constitution (Parte 2
sezioni | end II) has been used by some authors to affirm the autonomy of
the Public Administration from the Government . In fact in the Third Title
of the Second Part of Italian Constitution, we can find two distinct sections.
The first deals with the composition, structure and functioning of single
ministers and Council of Ministers, the second section deals  with the
organisation and tfic functions of Public Administration (this second section is
entitled “La Pubblica Amministrazione™). ¢) The fact that a civil servant can
not be fired without reasons contributes to show that the bureaucracy is
independent from the Government . Indeed in ftaly  the civil servants are said
lo hold a right of their job stabilitv. Bot if thev hold a legal positon of
stabilitv. thev will be also less responsive to their political chiefs execulive and
so more mdependent. d) Moreover in recent vears in Italy we can notice the
very growth of Independent Authorities™ that for express provision of law are
autonomous from the Government.
©2) The second point is about the wide discretionary powers that  Public
Administration holds. They are. in alimost every cases, not checked either by
ministers (how could a minister control everv acts issued by all the offices
mside his department 2)** or by judges"  Furthermore the conformity to the

law of this wide discretionary powers depends only on  the observance ol

——
""LESSONA La posizione della Pubblica Amministrozione cit. D'ALBERTI M. Awronomia dell Amministrazione
pubblica ¢ servizi ress olla commite in MARONGIU G, DE MARTIM GC. (a cura di} Democrazia o
Amministrazione: in ricordo di Virtorio Bacheler, Milano, Giufre, 1992, ' ALBERTI emphasises the expertise of civi
servants, that notably distinguishes them from ministers. .
TCRISAFULLEV ¢ PALADIN L. 13 cura di} Commertario breve alla Costituzione. Padova, Cedam, 1990, pp. 600-
612 (art. 97 Cosl ) '
“ E.\‘aﬂ'lpf‘:‘s of these boards are © Commission on Pubblie Access to Administrative Documents (fegge n. 241/90) |
Commission on Strikes in Essential Pubblic Services (legge n. 146/90) | Authority for Broadeusting and Publishing
(P{ﬂgg'e n 223:90). Authonty Guaranter of Market and Competition (fegge n 287190), etc. . )
. This is another element that let us thinking to Public Administration as independent from Govemment.

in‘fact n Naly  the administrative decisions are subject to the control-of administrative tribunals only about their
contormity tf the Taw fviolation of law, incompetence, excess of power), and not about their merits. G. PAROD!
Tecnica, ragione ¢ logica nella givrispridenza amministrativa Toiino, Grappichelli, 1990, pp 272.35
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the law  and ministers were politically  accountable to Parliament for every act -
political'” chorees.

Al this point  a problem of responsiteness and responsibility (democratic pertormed in their departiment.
AL this p i ,

. % : ~ inisters Butas we have seen. the Wellare State Administration is not a mere fustrument to
fegitimation)'® of administrators arises © in fact unlike legislators and nunisters .. fare State Adnmini 5 1 5 ¢

lie ad istrat 1ot elected by the citizenrv and not held accountable to the, carry into eflect statutes. it has wide powers, ie. “political’ powers. Furthermore the
the admnnstrators are 1o \ 2 2EI

ibili 1w 3 . Id hureaucracv on which the most part of the implementation of social programs
i misteri sibilitv, Indeed we have seen that they ho
electorate through the ministerial responsibilit

jeal ol independence f{rom the Chiefs Executive. Furthermore we must alse depends - holds a lot of independence (cfe Jacto and sometimes de jure) from the
a great geal ol indeper § I :

otice that the independence of bureaucracy from Ministers  makes simipler  for @ heads of dcmrtments who are accountable to Parliament and so to the electorate™ .
notice the 3 , .

ic lobbies to influence in their favour the exercise of powers by Structural * solutions. as  administrators election. could produce more
eCconoinic QDOIES < i

dministrat disadvantages than advantages™ .
admustrators.

So especially procedural devices could be an

Thus in Welfare State. in relation to administrative aclions, it is necessary not 2 answer to legitimate the wide powers held bv an autonomous Admimistration. Thev
ws i Wells ate, 3k ¢ ; ] : \
co A8 [ : L a4 ; . ..
el S Thow ¢ the exercise refer to the administrative procedure’ and the way of reas admunistrators.
only to protect individuals from the exercise of powers . but also to check th i p e way of reasoning of Hnis $

! a0 . L
~itself by the citizenry or hits representative

—
KELSEN H. / primato def Parigmento Milano, Giuflre, 982, pp. 62-75

CCRAIG PP ddministrative Ly, London. Swest & Maxwell. 1989, pp. 4.6, HARLAW and RAWLINGS Lo ad
Admimstration. Londen, Weidenfeld and Nicolson, 1984, pp 132044

Do vou think it probable that Parliarment
perfonwd by an adininistrator 7
NELSEN H. I primaro del Porlamento et
“Ton ena unple fegge n. 2.41.00

‘\RODP Tecirrca, ragione o logica nella qunn/vndﬂu a amunnistrativa ot pp 19-25 o8 - v
BBORRIO N La democrazia o il potere invisibile in Rivista italiana di scienza poliica 1980, pp / ;;M'{(;
ARENA G na nnova legittimazione per la Pubblica Ammintstrazione i AA VYV Falori costinz :o;:)ndr 3 1120 37
Ammmmm ione (AL del convegna, Firenze 1920 /2/1993) Firenze, Ediziont Regione Toscana, }-, pp

o A[ LEGRETTUU Pibblica amministrazione e ordinamento democratico wv Foro italiano 1984, V. p 211
FFRIEDMAN Lega! Culture and the Welfare State it p 19

hold accountable & minister of the Council of mripisters for o single achon



Solutions of this kind are present in various Stale that are inspired to the Welfare they have been ascertained by him. closer and closer to the proposition

idea™ . but 1 will analyse only the particular ftatian situation. that constitutes the major premise of a norm. A tvpical example of this

A first approach is that to model adminisirative procedure  on kind of approach is the legge n. 241/90. that is about the administrative
./ Irst ¢ <

procedure and the right of access to government-held information. This

L

A : g ; ce administrators reason
judicial process (trial-tvpe heanng} and so to mak G |
like judges. In tns model legitimation of administrative powers depends ; i Act of Parhiament structures the administrative procedure on a trial-type

J o = g,
on ationality and faimess. In  exercising discretionary powers % model. In particular it provides that administrators in the decisional
' ) ’ e Ei i s ) ‘

o 26 a a” . ; , . - : 2 .

administrators have to apply to a syllogism and to assure a fair hearing ."\ process must follow the wav of reasoning of judges. In fact article 3 ol
: : : ) 5

o the directly aflected parties. First of all in this hypothesis. this statute provides that for everv act issued bv the Administration .

must assure a fair inquiry. This means that: a) thev have except specific exemptions. it must be furnished the rcason on which the

adnunistrators

not to be biased and by before deciding they must give Lo the aflected act s based. Art. 3 provides that i the statement of reasons the

parlies an opportumity to be heard for sustaining their position i relation responsible official must identifv the relevant tacts. as thev have been

o all the clements o possession ol Administration. Afterwards. ascertained during the inquiry, and the juridical prenise. Furthermore he

adminisirators must decide on the records collected during the tugquiry. has to describe the legal reasoning {svllogism) that has been used to

i bvoa judge. It

I'he decisional process must be structured on that follovwed reach that decision lrom those premises (factual and juridical)™ We can

i pecessary Lo delermine which statutes must be applied to that specihic notice that this article imposes to the Administration a way of reasoning

situation. By interpreting those statutes administrator - has 10 SRR veny similar to the [ndge one (svllogism)##=

The relevant

. . 5 g . P 5 . h Kt
(he norm that identiiv the major premise of the sylogism » A different solution is that to appeal to argument of expertise™”

facls must be ascertained and the administrator must subsume them m Administrators are professional men that in the exercise of discretion

(e major premise by a juridical qualification of them (nunor premise). apply the non-legal rules of administrative science®™ . Thev have to act

trom the point of view of the major

[his operation can also be  seen and reason as a doctor or an enginecr. In this hvpothesis legitimation

premise. In fact the jundical qualification ol facts {subsumption) to depends upon the fact that exercise of discretionary powers has objective

determine  the minor prenise and the interpretation of statutes to basis. it is fettered by the non-legal rules of administrative science. The

. R . P N y . 4 : ] M N 4 - . . .
determine the major premise are substantally the same operation seet mplication  of this approach is that the affected or merely interested

) y . . a8 . P t s s - . RN . . N
from different viewpoints™. In practice the admimstrator must - private parties must not be heard. In fact if Administration has objective
p |

progressively brings the proposition that describes the relevant facts basis as medicine, why must we assure to the affected parties an

opportunity to be heard ? There mav be an error in the decisional process

ot o\ ) 078 pp.

CSos b USA STEWART The Reformunian of American admmisirarive low sta w88 Harvar o Law RF‘WL\" i” }‘};}va

$os S S . . y : ’ ‘ - -

1667 o ez for haly see AA NN Taborr costituzronalt ¢ Pubblice Ammuustrazons: ‘\‘,',,FUREEI\;\_FVILI%I :

; . L frali ¢ 208 <g NAVENU .
wampstresions ¢ ordiamento democratico $a W Fore faliane 19840V, pp 205 ¢ g og

@ in Rivisie trimestrale di scienza dell apumnistrazione [97% pp

to determine the goals to realise and the means to achieve theni. but parties

Loammmiarazione oggettivata g suove modelfo st B
Gessg L for Druted Kindow see CRAIG Admemsieative Law cil . pp. 15233
CForexamplzan Megge n 211090

Farexampfe artt 710 Jogge n 14190 )
© Sea i genzial ENGISCH Emifihizong i das juristische Denkert cit  pp 4381

At ‘~ Grat oy “Stutermnent of reasons must datermine  the factua! prevuse and the leaul reosons that huve
g!slgmnncd asdministrative decision tuking inte account the inquiry's resujts™
NELSEN H. H primaro def Posrtamento oit . pp. 67-68

Saz

PARODI Teerticn ragrone e lageen sefla guurispridenza ammimstrativa ot . pp (9-20nose |2




subject to an adnunistrative power are no more prone o this power then
are patieints remitted o the care of a skilful doctor. An example of this
kind in the determinative process of drugs’

prices: legge n. [034/70 and 395/77. These statutes provide that an

of approach can be seen

administrative body |, the Interministerial Committee for Prices (CIP), must
makes an inquire about the relationship between costs of production and
prices of drugs every three yvear. CIP must communicate this analvsis to
another admimstrative body. e, the Intermmisterial Committee  for
Feononie Programming (CIPE). CIPE will determine criteria to brng
prices of drugs up to date. CIP will make this revision unilaterally. ie
without hearmg betore pharmaceutical industiies or drug’s consumers. The
Legisiator conters this power to the CIP because of the expertise of CIP's

miembers. tn fact he assumes that this {the expertise) is the best guarantee

for consumers and industies, especiathy because the discretion of CIP s

TR e B 1o
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a surrogate of political process to ensure the fair representation of a wide
range of affected interests in the administrative decisional process and by
making administrators reason as Members of Parliament. An example of
this approach can be seen in the legge 1. 14690 on strikes in essential
public services (train. bus, national health service, school. street cleaning
and refuse collection service. ctc.). This statute provides only minimal
safeguards in favour of the public services users (for example: 10 clear
days strike’s announcement bv Trade Unions. communication of strike’s
duration. etc.}. It remits to the Public Bodies that {furnishes these services.
to regulate strikes in order to provide the public with the bare necessities of
these services. But these regulations must follow the agreements signed
between civil servants and representatives of public bodies. Thus  the

admumistrative pover o issue these rules is the product of a compromise

between contlicting interests: public interest to furnish essential services.

f
more apparen! than real. Indeed 1 exercising that power CIP is tettered ‘ collective interest of Trade Unions: the interests of users are represented
by the non-legal rules of admumstrative and economic science i by an Independent Authoritv (Commission on Strikes in Essential Public

¢ The last solution. especially suitable for rute-making tunctions. is to

miodel adimnistrative  procedure  on legislative  process and  so

admnistrative reasoning on legislative one. The individuation  of the
mterest to pursue in specilic cases by the Admunistration results from a
colmpronnse between  various interests {public, private. colleclive. etc.)'
as in the legislative process. Indeed there is no ascertainable | transcendent

‘public nterest’, but only distinct  interests of varjous individuals and

* open to all

groups in society. Administration must act like in a ‘theatre’
the mterested parties and subject to their control. In this model legitimation
of discretionary powers derives from the direct participation and control

of ettizens. This goal is achieved by structuring administrative procedure as

RO

R

g A
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}
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Services) that must approve the conteni of the agreements. In this
patticular case the administrative power has a democratic legitimation to
regulate and so to limit (freedom of ) strike in essential public services.
This legitimation derives on one hand from the participation  in
admunistrative  procedure of a large number of interests affected by
administrative action and on the other from the interests balancing exercise
performed inside the Public Administration as in a Parliament™ . Another
exawple of the legislative model can be find in the legge 1. 349.86 ar1. 6
about the valuation on environmental impact (VIA). This article provides:
1) the communication to the public  of new (industrial. housing. street,
etc.} development projects with the studies on environmental impact; 2) the

possibility for everv cilizen to comment these projects: 3} the dutv of the

= QHE?]J G ROMAGNOLL U H diritro sindacals Bologna . Zanuchelli, [997, pp. 260-203

* Nus metaphor belongs to BOBBIO N. Lu democrazia e il potere invisibile cit | pp. 182-183 and ALLEGRETTL U
Valori costituzionali e Pubblica Ammiinisirazione. un nwovo inizie i AANY Valors costituzionali ¢ Pubblica
Smmimistrazione cit, pp 1522

TUlEZZL G e ROMAGNOLL Uy diritro sindacate <t pp. 260.264
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Minister for Environment to take into account these comments before

- . - 5 . xs
excrcising his administrative power o approve the projects™ .

These three models can cohabit in the same legal system, in fact each one 1S

. - PPy . . - 15 “ N B .
suitable tor different type of admumstrative powers: . The ‘contenfious model

particularly suits  aut
with authoritative powers (Infand Revenue. Police. Army. etc.). The “expertisc model’

is particularly suitable for regulatory Administration. that is the Administration that

ntends 1o control and regulate the economie system (Independent Authorities). The

‘legislative madel” especially fits n the Admumistration that furnishes services to

citizens (Health. Education. Social security. etc.). Furthermore [ think that these

three models  not onlv can cohabit i the same legal svstem. but that they nust be

present and they must cohabit in a Slate inspired to the Weltare idea. I this lorm ot
Sate. as we have already seen.  the Public Administration holds o great deal of

gutononys from the tindirect) control of cilizens and it holds very extended powers
over citizens. Thus DA, in Welfare State need to have its powers legitimated from
the ciizenm . But these powers differ substannially. and so the warvs of legitimating

them must dilter. too. Thev must adapt to the particular power exercised. For this

A

reason | ik that it is not suflicient one anh model to legitimate the administrative

o

powers in the Weltare State. as it happens with the "Unilary Democracy” ot the last

century. We need a plurahity ol these models. that must cohabit in the same legal

syvsteny

RGOS OVY PE . . -
BORGONON RE D M dsritior de informuztomne un mater o ambrentale g Franens neglt Stan Eviie s Lindio n
ARENAG 18 cura div L accesea ar doctmentt ammuisirain g 1 dulino, Bologna, 1994 pp 265-3e

ALLEGRETT U Podore costituzionali o Pubblica Ansnsnstrazione i neovo piizio " il APEN AT e niovs

levistnazione por fo Pubbhea {mmonsiazione it

horitative Administration, that is the Administration that acts P
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PART III:

EUROPEAN COMMUNITY LAW



