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Abstract [It]: 1l saggio si concentra sul judicial reasoning della Corte costituzionale del Benin, con specifico
riferimento all'utilizzo — o meglio, all’assenza — di precedenti stranieri. Le decisioni della Corte beninese
testimoniano una continua riluttanza a basarsi su norme e/o precedenti stranieri, rifiutando sempre di introdutre
espliciti riferimenti a questi ultimi. Tuttavia, ci si potrebbe interrogare sul motivo di questo atteggiamento, nonché
sull’esistenza di eventuali influenze implicite e sull'importazione indiretta di precedenti stranieri tramite
affermazioni di principi.

Abstract [En]: The article focuses on the judicial reasoning of the Constitutional Court of Benin, with specific
reference to the use — or better to say to the absence — of foreign precedents. Its decisions testify to a continuing
reluctance to argue based on foreign norms and/or precedents, always refusing to introduce express references to
the latter. Nonetheless, one could wonder about the reason of this attitude, as well as on the existence of eventual
implicit influences and the indirect import of foreign precedents through principles.
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Sommario: 1. Introduction. 2. The Beninese constitutional context. 2.1 The birth of the Beninese Constitution of
1990. 2.2 The Beninese Constitutional Court: a wide-ranging competences judge. 2.3 The composition of the
Court. 2.4 The decisions of the Court. 2.5 The Court and the scholarship. 3. The empirical research. 3.1. The
absence of references to foreign precedents. 3.2. The context. 3.3. The reasoning of the Court. 3.4. The absence
of explicit citation to foreign law and foreign case-law. 3.5. Possible explanations. 4. Conclusions

1. Introduction

Benin is a small Country in West Africa, long regarded as one of the continent best hopes, standing out
as one of the very few successful transitions to democracy in the region.

Its Constitution, dating from 1990, provides for a democracy based on a presidential executive and a
unicameral legislature (National Assembly). The “popular strength” behind the national passage to

democracy strongly influenced the design of the constitutional text, characterised by a unique adherence

* Articolo sottoposto a referaggio. The content of this article has been discussed at the 11th World Congress IACL-
AIDC “Constitutional Transformations”, held in Johannesburg in December 2022, as part of the activities carried out
within the Research group “Cross-Judicial Fertilization: The Use of Foreign precedents by Constitutional Judges”,
coordinated by Tania Groppi, Irene Spigno, Marie-Claire Ponthoreau and Gianluca Gentili. See T. Groppi, M.-C.
Ponthoreau, 1. Spigno (eds.), Judicial Bricolage. The Use of Foreign Precedents by Constitutional Judges in the 21st Century,
Bloomsbury, 2025, forthcoming.

33 Sfederalismi.it - ISSN 1826-3534 |n. 20/2024



* *

* * %

to the principles of the African Charter on Human and People’s Rights. According to art. 114 Const.,
«The Constitutional Court is the State's highest court in constitutional matters»'. Conceived as watchdog
of rule of law and human rights in the Country and thus placed at the heart of the national legal system,
equipped with many competences and very easy to access, the Court strongly contributed to the national
democratic consolidation, to the point of being referred to as one of the most powerful and active
constitutional jurisdictions of Africa’.

Despite being very active, as for constitutional interpretation the Beninese Constitutional Court mainly
relies on textual standards. Its decisions testify to a continuing reluctance to argue based on precedents,
including its owns, and even more on foreign norms and/or case-law. Nonetheless, one could investigate

the reasons behind this attitude, as well as the existence of implicit influences.

2. The Beninese Constitutional Context

2.1. The birth of the Beninese Constitution of 1990

«We, Beninese People, |...] affirm our determination by this Constitution to create a pluralistic rule of
law and democracy, in which fundamental human rights, civil liberties, the dignity of the human person
and justice are guaranteed, protected and promoted as the necessary condition for the true and
harmonious development of each Beninese in its temporal, cultural and spiritual dimensions; Reaffirm
our commitment to the principles of democracy and human rights, as defined by the 1945 UN Charter
and the Declaration Universal Human Rights of 1948, to the African Charter of Human Rights and
adopted in 1981 by the Organization of African Unity, ratified by Benin on the 20" January 1986, of
which the provisions are an integral part of this Constitution and of the Beninese law and have a higher
value than the domestic law; [...]».

The Preamble of the Beninese Constitution of 1990, immediately highlights its strong attachment to
human rights, intimately linked to its openness toward international instruments recognising and
protecting these latter. Indeed, this tendency is at its turn connected to the will of the Beninese
constituents to implement a text able to lead the Country into democracy, concretely overcoming the
disastrous political situation that it has had to face since the reach of independence in 1961, marked by
numerous coups d’état and the establishment of a Marxist-Leninist regime.

It is not by coincidence that Benin has been the first State to adopt the model of the National Conference,

which then spread all over sub-Saharan francophone Africa. Notwithstanding the difficult socio-

! The official constitutional and legislative texts can only be found in French. All the translation from French to English here
provided are non-official translations made by the Author.

2 M. BOCKENFORDE, Constitutional Review in Africa, in R. DIXON, T. GINSBURG, A.K. ABEBE (eds.), Comparative
Constitutional Law in Africa, Edward Elgard, 2022, pp. 58-108.
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economic conditions of the Country at the time, the Conference convened by General Kérékou could
draw up a text agreed by the different and opposed currents present within it, later submitted to
referendum on 2™ December 1990. The new democratic Constitution entered into force on 11
December 1990°, and it is still in force. A Constitutional Commission was also established during the
drafting phase of the text, with the specific aim to entrench and guarantee the «promotion and the
protection of human rights, as proclaimed and guaranteed by the African Charter»*. And so it did. The
Banjul Charter was then added as an annex to the Constitution, whose human rights entrenchment is

unique in the area’.

2.2. The Beninese Constitutional Court: a wide-ranging competences judge

A powerful Constitutional Court resulted as necessary consequence to guarantee the effectiveness of the
rights formally proclaimed’. Therefore, the 1990 Constitution grants to the constitutional judge a role of
primary importance, entrusting it with the task of ensuring compliance of the fundamental law while
protecting the fundamental rights of citizens. For this reason, although clearly influenced by the French
one, the Beninese model of constitutional justice immediately detached from it, resulting in an
entanglement of characteristics also imported from experiences others than that of V Republic.

Firstly, the Constitutional Court of Benin verifies the compliance with the Constitution of laws and all
acts, decisions and actions of the executive power, patliament, and the judiciary. When exercising this
competence, it can be accessed both directly and incidentally.

As it is typical of the French Constitutional Council, constitutional review of legislation can be a prior/’.
As stated in art. 121 Const., «The Constitutional Court, at the request of the President of the Republic
or of any member of the National Assembly, shall pronounce on the constitutionality of laws before their
promulgation. It shall give its opinion ex officio on the constitutionality of laws and of any regulatory text
deemed to infringe on the fundamental human rights and on the public liberties. It shall decide more
generally on the violations of the rights of the individual and its decision must be reached within a period

of eight days». While the « priori control requires for a minimum number of members of Parliament to

3 Loi n. 90-32 du 11 décembre 1990 portant Constitution de la République du Bénin.

4J.R. HEILBRUNN, Social Origins of National Conferences in Benin and Togo, in Journal of Modern African Studies, n. 31,1993, p. 248.
> H.S. ADJOLOHOUN, Between Presidentialism and a Human Rights Approach to Constitutionalism: Twenty Years of Practice and the
Dilemma of Revising the 1990 Constitution of Benin, in M. KIWINDA, T. MBONDENYT, T. OJIENDA (eds.), Constitutionalism
and Democratic Governance in Africa: Contemporary Perspectives from Sub-Sabaran Africa, PULP, 2013.

¢ For a wide overview about the spread of constitutional justice in Africa, see S. BAGNI, M. NICOLINI, Giustizia costituzionale
comparata, Wolters Kluwer, 2021.

7 According to art. 12 of the Beninese Constitution, « priori control is compulsory for organic laws, the Rules of Procedure of
the National Assembly, of the High Authority of Audio-Visuals and of Communications, and of the Economic and Social
Council.
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be activated in France, and consequently in many Francophones African Countries, even a single member
of the National Assembly can refer to the Constitutional Court in Benin.

Additionally, following art. 122 Const., «Any citizen may complain to the Constitutional Court about the
constitutionality of laws whether directly or whether by the procedure of the exception of
unconstitutionality invoked in a matter which concerns him before a court of law». Therefore, any
Beninese citizen can invest the Court of a question both challenging directly the constitutionality of any
bill or enacted law and through an exception to unconstitutionality (exception d'inconstitutionnalité) raised in
a proceeding before an ordinary judge. It is worth noting the presence of such a procedure in the original
version of the 1990 Constitution, considering that France introduced the specular guestion prioritaire de
constitutionnalité (QPC) only in 2008.

The Beninese Constitutional Court also has other wide-ranging powers. It can rule on questions
concerning the functioning of State bodies; on disputes between the powers of the State; on
constitutionality of laws and regulatory acts alleged to violate human rights and fundamental freedoms.
Finally, the Court acts as an electoral judge, being the competent body to settle disputes arising in
presidential and parliamentary elections and ensuring the regular conduct of electoral and referendum

procedures.

2.3. The composition of the Court

One shall consider the Constitutional Court of Benin as a cornerstone of the liberal rule of law in the
Countty, as the judge defined itself in a decision of 1994°. And as such it has acted over the years and
until recently, fulfilling «its mandate as the guarantor of human rights and the guardian of checks and
balances in a remarkable manner, becoming the showpiece for a constitution with constitutionalism in
Africay’. Notwithstanding the predominance of the presidential power, much diffused in the continent
as a heritage of the French model, the Court has proved to be very active, issuing numerous judgments
shaping the constitutional and political landscape of the Country, often even hostile to the will of the
executive.

That happened notwithstanding the questionable rules concerning the composition of the Court, made
up of seven judges. Replicating the French model, three are appointed by the President of the Republic
and the other four by the Parliament; the Court renews all at once. Constitutional judges stay in charge
for five years, the same length of the Head of State mandate. Despite the guarantees of independence

provided for in art. 115 of the Constitution — namely irrevocability and incompatibility — scholarship

8 Décision DCC 33-94 du 24 novembre 1994 portant sur le contrile de constitutionnalité l'article 2, 4e tiret dn Décret n. 94-11 du 26 janvier
1994 portant obligations des membres de la Conr Constitutionnelle.
9 M. BOCKENFORDE, Constitutional Review in Afiica, cit., p. 66.
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correctly highlighted how these rules could be worrisome in combination with the presidential regimes
of the Country. Such concerns proved to be unfounded for a long time, until when the current President
of the Republic, Patrice Talon, succeeded in filling the Constitutional Court with trusted members in
2018, two years after its first election as Head of State. Following the path already traced by many other
African Presidents, Talon and its majority have initiated several reforms aiming at increasingly weakening
the system of check and balances while concentrating the power in the hands of the executive. In 2019,
according to Freedom House data, Benin registered the negative record as the Country with the sharpest
loss of democratic score in Africa; in 2020, it was downgraded from free to partly free"”. It is not a
coincidence that the relationship between Patrice Talon and the Constitutional Court had been very tense
since the very beginning of the presidential mandate; therefore, the need to “capture” the powerful
constitutional judge, thus ensuring the endorsement of this latter for all his reforms, is not casual neither.
And in fact, the very problematic policies implemented by the government majority on the initiative of
the Head of State, including the first and very extensive constitutional revision ever carried out on the
1990 text'' and the reform of the electoral system'?, have all been approved by the Court, which therefore
abandoned that role of protector of the rule of law traditionally held in the Country, remaining helpless

in the face of the progressive weakening of democratic guarantees in Benin®.

2.4. The decisions of the Court

The decisions of the Constitutional Court of Benin, delivered in the judicial form, are not subject to
appeal and are binding upon all administrative, civil, military, and judicial authorities'’. To deliberate
validly, the quorum is five members (out of seven) and decisions are reached by a simple majority".
According to art. 23 of the Rules of procedure of the Court, decisions contain the citations of the
applicable legislation, the grounds on which they are based and the operative part of the judgment. At
the bottom of the decision the names of the judges present at the moment of the vote, as well as the
signature of the rapportenr. No separate or dissenting opinions are permitted; decisions are taken by the

Court as a whole, and this further limits the possibilities of citing foreign precedents.

10 . TEMIN, Demographic Trends in Africa in Fonr Charts, in www.freedombouse.org, April 2020.

YW L oi constitutionnelle n. 2019-40 du 07 novembre 2019 portant révision de la loi numéro 90-32 du 11 décembre 1990 portant Constitution de
la République du Bénin, declared constitutional by the Beninese Constitutional Court with Décision DCC 19-504 du 6 novembre
2019.

12 Namely, a new electoral code has been approved with Lo7 #. 2019-43 du 15 novembre 2019 portant code electoral, then completed
by Loi n. 2020-13 du 04 juin 2020 portant interprétation et complétant la loi n. 2019-43 du 15 novembre 2019 portant code électoral. This
latter has been declared compliant with the Constitution by the Beninese Constitutional Court in Dézision DCC 20-488 du 4
Juin 2020.

13 A wider analysis is provided for in V. CARLINO, L 7nwoluzione democratica nel continente africano. Quali indicazioni dall’emblematico
caso del Benin?, in Federalisni, Focus Africa, n. 21, 2021, pp. 58-82.

4 Constitution of Benin, art. 124. The article cleatly recalls art. 62 of the French Constitution.

15 Rules of Procedure of the Constitutional Court of Benin, art. 22.
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Unfortunately, accessibility to the Court’s decisions is not ideal. They are published on the official website
with many days of delay; at the end of October 2023, the last sentence available online dates from 10"
August of the same year. Decisions are not anticipated by any press release and no procedure documents

are attached to them on the website.

2.5. The Court and the scholarship

Being so active, innovative, and powerful, and considering its “exceptionality” within the African region,
the Beninese Constitutional Court has interested the scholars over the time, even from outside the
Country'. Until recently, doctrine has often welcomed its actions, highlighting its major role in
supporting the transition to democracy and its consolidation. Nevertheless, its use of legal comparison
has never been studied. This is not surprising, since looking for any reference to a judgement by a foreign

constitutional judge in the constitutional case law of Benin would be pointless.

3. The empirical research

3.1. The absence of references to foreign precedents

Due to the wide range of competences of the Beninese Constitutional Court, it issues many decisions per
years. The official dataset of the Court'” counts 5.743 decisions in the time span between the beginning
of its activity, in 1991", and 1* January 2021. Of that, 3.103 have been issued between 1* January 2001
and 1% January 2021.

None of these decisions explicitly refers to a foreign precedent.

This data results from keywords searches made on the official database of the Constitutional Court of
Benin. The keywords used are: “foreign law”, “foreign court”, “supreme court”, “constitutional courts”,
“constitutional council”, “comparative law” and “France””. All decisions indicated by the keyword
search were then read in order to ascertain the presence or absence of a reference to foreign case law.

Following the methodology of the research within which this article develops, according to which

citations of international case law shall not be considered, the keyword “African court” has not been used

16 See, for instance, F.J. AIVO, La Cour constitutionnelle du Bénin, in Revue francaise de droit constitutionnel, n. 3, 2014, pp. 715-740.
M. BOCKENFORDE, Constitutional Review in Alfrica, cit., uses Benin as case study representing Francophone area, civil law
jurisdictions and centralised constitutional review in the continent. See also B. FALL, Le juge constitutionnel béninois, avant-garde
du constitutionnalisme africain?, in AANV., La constitution béninoise du 11 décembre 1990. Un modele pour I’ Afrique?, Mélanges en honnenr
de Maurice Abanhanzo-Glélé, 1.’ Harmattan, 2014, pp. 717-728; J.-L. ATANGANA-AMOUGOU, La Cour constitutionnelle dn Bénin
comme modele de justice constitutionnelle en Afrigue?, in AANN ., Mélanges en honneur de Manrice Abanhanzo-Glél, cit., pp. 647-660 ; T.
HOLO, Emergence de la justice constitutionnelle an Bénin, in Pouvoirs, n. 129, 2009, pp. 101-113.

7 The dataset used is the one available on the official website of the Constitutional Court of Benin
(www.courconstitutionnelle.bj).

18 The first decision available is Décision DCCI1-001 du 26 juin 1991.

19 Since the decisions are all published in French, the keywords used are in French, as it follows: “droit étranger”, ““conr étrangere”,

“conr supréme”, ““conrs constitutionnelles” , “conseil constitutionnel”, “droit comparé’ and “France”.
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for an empirical search. Nonetheless, as it will be argued, a search about the vertical dialogue of the
Beninese Constitutional Court with the judge of Arusha would have produced — slightly — different
results.

Hence, the Constitutional Court of Benin can easily be classified among those constitutional judges who
do not refer to foreign precedents, at least at explicit level. What could result as more difficult is to
understand the reasons of this attitude, also considering whether the judge is aware or not of foreign law

and case-law.

3.2. The context

Notwithstanding the lack of references to foreign precedents —and to foreign legislation — one could not
consider the Constitutional Court of Benin as totally close to what happens outside the national borders,
neither as completely disinterested in comparative law. Therefore, the absence of citations shall be
considered as a conscious choice of the judge rather than a consequence of a lack of information.

The style of the Beninese judge corresponds to the prevalent attitude of most of the constitutional judges
in civil law countries towards foreign precedents, reluctant to use comparative law, at least in an explicit
way”’. Though, the total absence of citations resulted from the search goes beyond a generalised
unwillingness, existing in many national experiences.

Firstly, it is worth noting that the national legislation governing the constitutional review never refers to
the use of foreign precedents, nor to encourage or deter it. As mentioned above, the Rules of procedure
of the Court only require the express mention of the legislation applicable to the case under investigation;
in fact, the decisions generally only mention the constitutional standards. It is worth recalling that the
African Charter is integral part of the Beninese Constitution, being that also explicitly affirmed in the
Preamble and in art. 7 of the Constitution, according to which «The rights and duties proclaimed and
guaranteed by the African Charter on Human and Peoples' Rights adopted in 1981 by the Organization
of African Unity and ratified by Benin on January 20, 1986 shall be an integral part of the present
Constitution and of Beninese law».

Therefore, the Beninese constitutional case-law normally refers exclusively to the national Constitution
and to the Banjul Charter, not leaving much space for external sources.

This reluctance shall relate to the absence of a “precedent culture” , which can also be detected in the

case-law of ordinary judges, here included the Supreme Court.

20 B. MARKESINIS, J. FEDTKE, The Judge as Comparatist, in Tulane Law Review, n. 1, 2005.
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3.3. The reasoning of the Court

The unwillingness to citations of case-law is something that traditionally belongs to the judicial reasoning
of the Constitutional Court of Benin. Indeed, as it has been pointed out, a general overview of the
decisions taken over the years demonstrate that its main method of reasoning its textual®. Therefore, the
Court generally confines itself to recall the legal instruments relevant to the decision, considering the
textual standards rather than the related jurisprudence (or scholarship).

Even with its own precedents, the Court is reluctant to cite them, preferring to quickly sum up or cite
the content of the constitutional provision of which a violation is alleged, or considered to be violated
by the judges.

Nevertheless, even if not so frequently, it is possible to find citations of its own precedents in the
decisions of the Court. This mainly happens when controversial issues are at stake, triggering important
fluctuations in the jurisprudential orientation.

The example of the right to strike for certain categories of public servants is a good one. With a decision
of January 2018%, the Court declared partially unconstitutional Law n. 2017-43, introducing an absolute
prohibition to strike for some public servants, with a reform strongly supported by President Talon but
highly contested within the civil society. In its judgment, the Court accused the Head of State of preparing
the ground for a democratic involution in the Country in agreement with the Parliament, affirming that
the legislative novelty was in contrast with the constitutional framework, as interpreted in the established
case-law of the Court itself, expressly mentioned. In this case, being the judgment much “adversarial”
before the majority in charge, the Court seems to refer to its own precedent with the aim of supporting
its position, showing that the censored legislation is in contrast with well-established principles.

Similar considerations can be done when the African Charter is involved. The dispositions of the
international document are often cited in the constitutional litigation of Benin, being introduced both by
the plaintiffs as violated constitutional parameters and by the judge when analysing the legitimacy of a
piece of legislation. In these cases, the Constitutional Court could easily rely on the interpretation of the
Charter given by the Court of Arusha, as well as on the ones offered by the judges of other States
members to the Convention. Nonetheless, this never happens, since the Beninese Constitutional Court
generally only cite the international instrument involved, without mentioning its concrete application by
the judge of Arusha or other constitutional judges.

References to the international instrument generally appear in the form of laconic sentence. The typical

style adopted is the following: «Considering that under the terms of article 16 paragraph 1 of the

2l H.S. ADJOLOHOUN, Centralized Model of Constitutional Adjudication. The Constitutional Court of Benin, in CM. FOMBAD (ed.),
Constitutional Adjudication in Africa, Oxford University Press, 2017, pp.51-79.
22 Décision DCC 18-001 dn 18 janvier 2018.
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Constitution [...]; that in addition article 6 of the African Charter on Human and Peoples’ Rights states
[...p"

It can also happen that international treaties others than the African Charter are textually cited in the
sentences of the Beninese Constitutional Court, even if without mentioning explicitly the name of the
document. For instance, in a decision of 2020 concerning the new national electoral law, its is argued that
«n electoral matters, the interpretative provisions contained in a statute fall outside the scope of the
constitutionally principle of prohibition of substantial reform of electoral law in the of the electoral law
in the six (6) months preceding the elections without the consent of the majority of political players»™.
The principle recalled (and then excluded from the application in the case at stake) is enshrined in art. 2,
par. 1 of the Protocol on Democracy and Good Governance of ECOWAS (Economic Community of
West African States), according to which «No substantial modification shall be made to the electoral laws
in the last six (6) months before the elections, except with the consent of a majority of Political actorsy.
Nonetheless, no express reference to the international tool can be found in the decision.

The illiberal turn of the Country made the unwillingness of the Court to cite international norms and
case-law even stronger. The plaintiffs are more likely to refer to them, in order to highlight the non-
compliance of the reforms carried out by the majority in charge with the constitutional and international
legal framework. On its side, the constitutional judge ignores the international case-law existing on the
topic under investigation, even more so since it would imply the illegitimacy of the norms challenged. In
a case of January 2021 concerning the sponsorship in the presidential election, the citizens who raised
the question considered the mechanism introduced in violation of the African Charter, explicitly citing
the case-law of the Arusha Court in support of their complaint®. The reference made by the plaintiffs is
still very general, not precisely indicating one or more decisions of the African Court, rather citing «its
jurisprudence». The Constitutional Court of Benin completely ignores the suggestion and, without even

replying on the substance, declares itself not competent to rule on the matter.

3.4. The absence of explicit citation to foreign law and foreign case-law

The reluctance toward foreign precedents, intimately connected to the textual reasoning adopted by the
Coutrt, is even more evident in relation to case-law of other constitutional courts.

As the empirical research demonstrates, the Constitutional Court of Benin has never referred to a foreign
precedent. The result is less surprising once discussed that it never cites international case-law neither,

even if the African Charter is part of the Beninese constitutional framework.

# Décision DCC 06-133 du 27 septembre 2006.
24 Décision DCC 20-488 du 4 juin 2020.
% Décision DCC 21-011 dn 7 janvier 2021.

41 Sfederalismi.it - ISSN 1826-3534 |n. 20/2024



* *

* * %

Even in the case of the foreign case-law, the absence of citations is a matter of choice, rather than a lack
of knowledge.

On the official webpage of the Beninese Court, only the text of the decisions is published, without
procedure documents nor a documentation package. Consequently, reconstructing the elements on
which the judges have based their reasoning is not possible. One cannot discover whether the Court was
aware of foreign precedents on the matter under their investigation and, in this case, if it took it into
account.

Nevertheless, some elements lead us to conclude that the Beninese constitutional judge is aware of
foreign law and case-law.

Firstly, the Constitutional Court of Benin cooperates within the global community of courts™, especially
interacting with the francophone ones.

Indeed, it is part of the Association des Cours constitutionnelles francophones (ACCF), gathering constitutional
judges from Europe, Africa, America, and Asia. The association organises regular meetings between its
members, in the aim of exchanging ideas and experiences. It also organises training and legal and technical
cooperation activities. As it is stated on the website of the ACCEF, all these activities help to improve
mutual understanding and strengthen the authority of each of the institutions, while also producing
comparative law publications for all member courts. The Beninese Court is active member of the
association, being involved in many meetings and publications.

The Beninese Court is also member of the Conference of Constitutional Jurisdictions of Africa (CJCA),
created within the African Union with the aim, among the others, to promote the exchange of experience
and information on constitutional jurisprudence, as stated on the official website. Organising several
congtresses and publications, the CJCA also provides a semestral electronic newsletter, aimed to inform
the member courts of the constitutional changes occurred in the continent, sharing the more relevant
national case-law.

Furthermore, from 2019, the Constitutional Court of Benin is editing a review named “Constitution et
consolidation de I'Etat de Droit, de la démocratie et des libertés fondamentales en Afrigue”, publishing essays and
chronicles concerning not only the national constitutional jurisdiction, but also other African judges,
analysing the main topics of contemporary constitutionalism in comparative perspective. The review is
fully available online, in open access, on the website of the Court.

These networks, and the consequent exchanges with other judges, lead to recognise a certain openness
of the Beninese constitutional judge to foreign law. This seems to be confirmed in a study carried on by

Professor Adjolohoun who, after consulting sources from within the Court, affirms that it does take into

26 AM. SLAUGHTER, A Global Community of Conrts, in Harvard International Law Review, n. 44, 2003, pp. 191-219.
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account what happens beyond the national borders, even if does not expressly cite the foreign sources
and decisions considered. With reference to a case on the right to reparation for human rights violations,
the Author considers that analysis and research undertaken on the topic, also drawing from the African
Charter, the case-law of the European Cour of Human Rights and foreign doctrine, «convinced the Court

to cross the Rubicon»?'.

3.5. Possible explanations

More than one reason could explain the attitude of the Beninese Constitutional court toward foreign
precedent discussed above.

As a starting point, the connection with the French legal tradition must be considered. As it is well known,
the use of foreign precedents is uncommon in French judicial practice. It is instead quite rare and
generally confined to either isolated, particularly sensitive cases that may benefit from a broader
perspective, or to specific decision-making techniques. Therefore, the fact that the Beninese
constitutional judge apparently remains hermetic to horizontal dialogue with its national counterparts,
could be considered as a colonial legacy. More generally, the style of judicial opinion writing of the
Beninese Court, issuing very short decisions — lacking an elaboration of the reason for the decision —
without separate opinions, seems to be very similar to the one of the French Constitutional Council. As
it has been written, «The influence of the French civil law tradition on the judicial opinion writing of
Benin’s Constitutional Court is unmistakable», at the point that «the form and structure of the French
civil judicial opinion have provided a template for the decisions handed down by Benin’s Court»™.

As it is evident, the brevity of the Court’s decisions, together with the obligation to only specify the
motives on which it is based, without offering any analysis on the content of the constitutional rights
violated, leaves few spaces for the use of comparative law and, notably, foreign precedents.

The French influence shall also be detected. concerning the background of the Beninese judges, not only
the ones sitting in the Constitutional court. French law has always been the one mainly taught and
circulated at national level, so that civil and administrative judges «stick to French casesy, since those are
«what the judges know, what they learnt to apply, what they best understand. It will thus not be surprising
that, even where counsel leaves the judge with a copy of the relevant international instrument or case,

the judge would not apply it and instead look at domestic or French case law in addition to the relevant

27 H.S. ADJOLOHOUN, The ‘“right to reparation” as applied under the African Charter by Benin’s Constitutional Conrt, in
www.repository.up.ac.za, 2007.

28 A. ROTMAN, Benin’s Constitutional Court: An institutional model for gnaranteeing human rights, in Harvard Human Rights Law Journal,
n. 17, 2004, pp. 281-314.
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domestic legislation»”. Therefore, even when citing foreign precedents, ordinary Beninese judges only
make reference to the French ones.

Nonetheless, the empirical search showed that the Beninese Constitutional Court does not cite French
case-law neither. It is possible to assume that this is connected with the exigence felt by the Court to
affirm its centrality, showing that there is no need to look outside in order to settle domestic cases.
Therefore, this attitude could witness a will of establishing its authority, thus only relying on its own case-

law™

4. Conclusions

The Constitutional Court of Benin has been coherent over the years, not changing its traditional attitude
toward the (non) use of foreign precedents. The empirical research conducted confirms that foreign
precedents are never used in the Beninese constitutional case-law, which does not make any reference to
sources of law and jurisprudence coming from other Counttries.

This absence of references is even more remarkable given that the African Charter on Human and
Peoples’ Rights is included as part of the Constitution. Consequently, the Beninese Court could mention
the Arusha Court jurisprudence, as well as decisions issued by other constitutional judges called to apply
and interpret the Banjul Charter.

Even though the Constitutional Court is part of some international networks of constitutional judges and
has recently launched a review on constitutional justice in comparative perspective, this openness has not
had visible impact on the use of foreign precedents. Nonetheless, one could imagine an implicit influence
of the latter, which cannot be considered as totally unknown by the Court.

The choice not to use foreign precedents shall mainly be connected to the influence of the French legal
tradition on the Country. On the one side, the reluctance to citations has been inherited by France,
showing a similar attitude. On the other hand, the style of the Beninese sentences, drawn upon the French

one, does not leave much space for foreign legislation and jurisprudence.

2 M. KILLANDER, H.S. ADJOLOHOUN, International law and domestic human rights litigation in Africa: An introduction, in M.
KILLANDER (ed.), International law and domestic human rights litigation in Africa, Pretoria University Law Press, 2010, pp. 3-24.
30 As also suggested by H.S. ADJOLOHOUN, Centralized Model of Constitutional Adjudication, cit., p. 74.

44 Sfederalismi.it - ISSN 1826-3534 |n. 20/2024



