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4. Collective redress and the coordination of collective and 
individual proceedings.  

When collective and individual redress are available, the question of their coordination arises. 
Article 47 CFR and the principle of effectiveness can play a significant role in the interpretation 
of existing coordination mechanisms. This chapter is organized as follows. First, Section 4.1 
analyses the issue of coordination between collective and individual redress with regard to the 
judge’s power/duty to suspend a standing procedure. Second, Section 4.2 addresses the question 
of the effects of decisions. Third, Section 4.3 studies the possibility of intervention by consumer 
protection associations in individual proceedings. Fourth, Section 4.4 analyses the interaction 
between representative actions against infringements of personal data protection rules and those 
against infringements of consumer protection rules (in this case, unfair commercial practices). 
Finally, Section 4.5 summarizes the main features of the reform put in place by Directive (EU) 
2020/1828 on Representative Actions, a product of the Commission’s New Deal for Consumers. 
Finally, Section 4.6 concludes with guidelines for judges.  

At stake in this field is the relationship between courts and legislator, as the AG’s opinion in the 
Schrems II (C-498/16) judgement demonstrates. In that lawsuit, AG Bobek argued that it is not 
the role of courts to attempt creating collective redress in consumer matters at the stroke of a 
pen. This is because, considering the complexity of the issue, comprehensive legislation is needed, 
not an isolated judicial intervention within a related but somewhat remote legislative instrument 
clearly unfit for that purpose. In AG Bobek’s opinion, the legislative process should not be 
judicially pre-empted or rendered futile.  

 

 Power/duty to suspend a standing procedure 

Relevant CJEU cases in this cluster 

 Judgement of the Court (First Chamber), of 14 April 2016, J. Sales Sinués and Y. D. B. v 
Caixabank SA and Catalunya Caixa SA (Catalunya Banc S.A.), Joined Cases C-381/14 and 
C-385/14 (“Sales Sinués”) - link to the database for analysis of the lifecycle of the case. 

 Judgement of the Court (Fifth Chamber) of 21 December 2016, Biuro podróży 'Partner' Sp. 
z o.o, Sp. komandytowa w Dąbrowie Górniczej v Prezes Urzędu Ochrony Konkurencji i Konsumentów, 
Case C-119/15 (“Biuro Podróży Partner”) - link to the database for analysis of the 
lifecycle of the case 
Within this cluster, the main case which can be taken as a reference point for judicial 
dialogue within the CJEU and between EU and national courts is Sales Sinués (381/14 
and C-385/14). 

Main questions addressed 
Question 1 When national legislation provides for forms of coordination of individual and 

collective redress, should the former prevail over the latter?  

Question 2 Can the individual action be suspended until the decision on the collective action 
has been made? 

https://www.fricore.eu/db/cases/spain-commercial-court-n-9-barcelona-27-june-2014-no-72213-d2
https://www.fricore.eu/db/cases/poland-court-appeals-warsaw-19-january-2015-vi-aca-16514
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Relevant legal sources 
EU level 

Article 7 of 93/13/EC Directive 

“1. Member States shall ensure that, in the interests of both consumers and competitors, 
adequate and effective means exist to prevent the continued use of unfair terms in contracts 
concluded with consumers by sellers or suppliers. 

2. The means referred to in paragraph 1 shall include provisions whereby persons or 
organisations, having a legitimate interest under national law in protecting consumers, may take 
action according to the national law concerned before the courts or before competent 
administrative bodies for a decision as to whether contractual terms drawn up for general use are 
unfair, so that they can apply appropriately effective means to prevent the continued use of such 
terms.” 

Charter of Fundamental Rights of the EU (especially Article 47) 

National level 

Spain 

Article 43 of the Code of Civil Procedure (Ley de enjuiciamiento civil) of 7 January 2000  

The Article addresses the case of connection (same subject matter) between two civil 
proceedings, which cannot be joined unless one of the proceedings may be deemed preliminary 
to the decision on the other. This provision allows the court to suspend one proceeding in order 
to wait for the decision by the other.  

 

4.1.1. Question 1 and 2 – The relationship between individual and 
collective redress: suspensive powers/duties 

1. When national legislation provides for forms of coordination of individual and collective 
redress, should the former prevail over the latter?  

2. Can the individual action be suspended until the decision in the collective action has been 
taken? 

The case  
In 2005, Mr Sales Sinués concluded an agreement for the novation of a mortgage loan with 
Caixabank which contained a ‘floor’ clause (cláusula suelo), i.e. a minimum interest rate below 
which the interest rate could not fall, independently of market rate fluctuations. In 2013, Mr Sales 
Sinués brought an individual action seeking annulment of the clause before the Juzgado de lo 
Mercantil nº 9 in Barcelona because of its (alleged) unfair nature.  

Given that, in 2010, a collective action had been initiated by a consumer-protection association 
ADICAE (Asociación de Usuarios de Bancos Cajas y Seguros) against 72 banking institutions, 
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including Caixabank, seeking (inter alia) an injunction that prohibited the continued use of ‘floor’ 
clauses in loan agreements, Caixabank requested a suspension of the individual action brought 
by Mr Sales Sinués, pending final judgement in the collective action.  

Preliminary question referred to the CJEU 
The court in Barcelona found that the applicable procedural rules required it to suspend the 
individual action, which would lead to a subordination of the individual action to the collective 
action as regards both the course of the proceedings and the outcome. First, the consumer would 
be necessarily linked to the outcome of the collective action, even if s/he had decided not to 
participate in it, which would prevent the court from analysing all the circumstances in the 
individual action. Secondly, the consumer would be dependent on the period within which a final 
judgement in the collective action was to be given. Thirdly, even if the consumer wanted to 
participate in the collective action, s/he would be subject to constraints relating to the 
determination of the competent court and to the pleas that might be put forward.  

Because the referring court doubted the compatibility of those procedural rules with EU law, it 
asked the CJEU the following questions: 

Can it [i.e. the applicable procedural rule] be considered an effective means or mechanism 
pursuant to Article 7(1) of Directive 93/13? 

To what extent does the suspensory effect of a stay of proceedings preclude a consumer 
from complaining that unfair terms included in a contract concluded with him/her 
are void, and therefore infringe Article 7(1) of Directive 93/13? 

Does the fact that a consumer is unable to dissociate him/herself from collective 
proceedings constitute an infringement of Article 7(3) of Directive 93/13? 

Or, on the other hand, is the suspensory effect of a stay of proceedings provided for in 
Article 43 of the Code of Civil Procedure compatible with Article 7 of Directive 93/13 in 
that the rights of consumers are fully safeguarded by collective actions – the Spanish legal 
system provides other, equally effective, procedural mechanisms for the protection of 
consumers’ rights – and by the principle of legal certainty? 

Reasoning of the CJEU: 
The CJEU joined all the questions presented by the referring court and addressed the protection 
afforded by Directive 93/13 under Article 7, affirming that the imbalance between the individual 
consumer and sellers/suppliers cannot be found in the relation between consumer associations 
and sellers, nor in the proceedings involving them. The CJEU also distinguished the deterrent 
nature and dissuasive purpose of actions for an injunction, together with their independent 
(abstract) character.  

Although no explicit reference to the Charter was made by the CJEU, the consumer’s right to 
effective judicial protection (right to adjudication within a reasonable amount of time, right to an 
effective remedy before a court of law) could be prejudiced if s/he were forced to await the 
outcome of the collective action.  

Under the principle of effectiveness, the CJEU assessed the effects of the suspension of the 
individual action in the Spanish context and acknowledged that, on the one hand, the outcome 
of the collective action may be binding for the individual consumer, even if s/he has decided not 
to participate in it; and on the other hand, it may prevent the national court from analysing in 
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particular the individual negotiation of alleged unfair clauses. In addition, the national court may 
not examine the relevance of suspension of the individual action. Thus, the applicable procedural 
rules appeared to be incomplete and insufficient, and did not constitute “adequate and effective 
means” in the sense of Article 7 of Directive 93/13. The CJEU considered that the need to 
ensure consistency could not justify those rules, because of the difference in nature between 
collective and individual actions; thus, there is no risk of incompatible decisions. The effective 
exercise of subjective rights conferred by Directive 93/13 cannot be called into question by 
reference to the organization of the Member State’s judicial system.  

Conclusion of the CJEU: 
The individual and collective redress mechanisms, although included in the same article within 
Directive 93/13, serve a different purpose and have a different nature. The CJEU clarified that 
the imbalance between consumers and sellers/suppliers is not the same as the relationship 
between consumer protection associations and sellers; consumer protection associations do not 
have an inferior position. The fact that the consumer cannot dissociate his/her claim ex ante and 
is bound to the effect of the collective redress ex post hampers the effective exercise of consumer 
rights. 

Thus, national law cannot impose automatically the suspension of the individual action “pending 
a final judgment concerning an ongoing collective action brought by a consumer association on the basis of Article 
7(2) of Directive 93/13 seeking to prevent the continued use, in contracts of the same type, of terms similar to 
those at issue in that individual action”.  

The decision of the CJEU, however, leaves some leeway as regards the possibility of a case-by-
case suspension of the individual action, but without providing specific criteria that may be used 
by national courts to decide in this regard.  

Impact on the follow-up case: 
The CJEU’s judgement has been interpreted in different ways by national courts in Spain. 
Roughly speaking, there are two interpretations: 

- Individual actions are not connected in any way to collective actions. Individual consumers do 
not have to wait for the outcome of collective actions, but they also cannot rely on that outcome. 
This could be considered as a complete ‘opt-out’ for the good and the bad. This is the approach 
taken by e.g. the Audiencia Provincial in Barcelona (decision no. 139/2017 of 30 March 2017). 

- While the difference between individual and collective actions must be acknowledged, an 
abstract assessment of unfair terms in a collective action could/should help individual 
consumers. This is the approach taken by the Juzgado de lo Mercantil in Barcelona (e.g. Juzgado de lo 
Mercantil nº 9, decision nº 413/14-D3 of 11 July 2016): if certain terms are found to be unfair in 
a collective action, the corresponding claim in an individual action should be awarded without 
further formalities; if the term is found to be valid, the individual consumer is still entitled to an 
assessment of his/her personal and specific circumstances. The judgement involved Catalunya 
Banc, which had also been a party to the collective proceedings initiated by ADICAE. 

Elements of judicial dialogue: 
The referring court sought guidance from the CJEU in a situation in which (1) the case law at 
the national level was not unanimous and (2) it was not sure whether the approach taken by its 
own Court of Appeal was compatible with EU law. A similar issue was already a matter of 
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dialogue between Spanish courts and CJEU, as the latter evaluated the unfairness of jurisdiction 
clauses to be applied to collective claims in C-413/12 (Asociación de Consumidores Independientes de 
Castilla y León v Anuntis Segundamano España SL). Thus, the referring court seems to have relied 
on the use of preliminary reference in order to trigger an intervention of the CJEU in favour of 
the interest of individual consumers. The preliminary reference is structured as a request to 
indicate the means to solve the conflict. 

The outcome of the Sales Sinues decision (381/14 and C-385/14) was subsequently addressed by 
the CJEU with regard to the power of the judge to “adopt interim relief of its own motion, for 
as long as it considers appropriate, pending a final judgment in an ongoing collective action, the 
outcome of which may be applied to the individual action” (Oliva decision, C-568/14 to 570/14). 
In the Oliva decision, the Court ruled in essence that, while the conclusions of Sales Sinues (381/14 
and C-385/14) regarding the suspension or stay of the individual proceedings remain valid, the 
consumer must be provided with “temporary protection to mitigate the negative effects of excessively long 
court proceedings, unless he has expressly made an application for the adoption of interim measures” for as long 
as there is an ongoing collective action. The Court ruled that, although the principle of procedural 
autonomy empowers the Member States to lay out the procedural framework for the exercise of 
the rights conferred by EU Law, the principle of effectiveness must be respected.  In the case 
addressed, the interim relief would be essential for the full and effective protection of the 
consumer, preventing the counterparty from carrying on using an unfair contractual term .    

Impact on national case law in Member States other than that of the court referring the preliminary question to 
the CJEU 

Italy 

A case regarding the coordination between individual and collective action, but not exactly on 
the question of the suspension of the individual proceeding vis-à-vis the collective one, can be 
found in the decision of Tribunal of Rome, 2 November 2016, no. 20283, which stated that 
“Article 140-bis legislative decree 206/2005 allows the consumer to present a collective action, 
but it does not limit the possibility for the consumer to present an individual action. The 
collective action is only one of the remedies available for the individual, who can always pursue 
the individual remedies”.  

A similar question had been addressed by Italian jurisprudence before the Sales Sinués decision 
(381/14 and C-385/14), in a decision of the Court of Appeal of Rome, (24 September 2002), 
which stated that the collective action for an injunction is a general and abstract one, which may 
affect the clauses that are included in all of the potential and actual contracts concluded by the 
professional. The same clause, however, may be legitimately included within a single contract for 
which a specific negotiation on the clause has taken place between the consumer and the 
professional. Thus, the two proceedings unfold on partially different levels, and the issuing of an 
injunction has the consequence of the unlawfulness of the automatic insertion of those clauses 
in contracts as general conditions. Moreover, the injunction does not always determine the 
consequences of the nullity of a contract clause which in certain circumstances may be valid.  
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Portugal 

Collective actions in Portugal are regulated by Law 83/95, of August 31st (as amended). The legal 
regime is based on an opt-out system. Hence, a court, before which an individual action has been 
brought by a consumer seeking a declaration that a contractual term binding him/her to a seller 
or supplier is unfair, would automatically suspend such an action pending a final judgement 
concerning an ongoing collective action brought by a consumer association on the basis of Article 
7(2) of Directive 93/13 seeking to prevent the continued use, in contracts of the same type, of 
terms similar to those at issue in that individual action, would not be feasible in Portugal.  

 

 Erga omnes effects of decisions22 

Relevant CJEU cases in this cluster 

 Judgement of the Court (First Chamber), of 26 April 2012, Nemzeti Fogyasztóvédelmi 
Hatóság v Invitel Távközlési Zrt, Case C-472/10 (“Invitel”).  

 Judgement of the Court (Fifth Chamber) of 21 December 2016, Biuro podróży 'Partner' Sp. 
z o.o, Sp. komandytowa w Dąbrowie Górniczej v Prezes Urzędu Ochrony Konkurencji i Konsumentów, 
Case C-119/15 (“Biuro Podróży Partner”) - link to the database for analysis of the 
lifecycle of the case. 

 Judgement of the Court (First Chamber), of 14 April 2016, J. Sales Sinués and Y. D. B. v 
Caixabank SA and Catalunya Caixa SA (Catalunya Banc S.A.), Joined Cases C-381/14 and 
C-385/14 (“Sales Sinués”) - link to the database for analysis of the lifecycle of the case. 

Within this cluster, the main cases which can be presented as reference points for the judicial 
dialogue within the CJEU and between EU and national courts are Invitel and Biuro Podróży Partner. 

Main questions addressed 
Question 1 If a consumer has not participated in the proceedings in which a clause has been 

declared unfair, can s/he refer to this declaration in his/her own dispute with a 
professional, even if his/her contract has been concluded after the clause has 
been declared abusive? Does the involvement of an organisation or public 
authority acting for consumers’ collective interests alter the answer to this 
question? 

Question 2 Are there differences in the effects of a declaration of unfairness depending upon 
whether only a particular professional participated in the judicial review of the 
clause, or an organisation representing the industry was involved? 

Relevant legal sources 
EU level  

93/13/EC Directive (especially Article 7) 

Charter of Fundamental Rights of the EU (especially Article 47) 

 
22 By Mateusz Grochowski and Monika Jozon. 
 

https://www.fricore.eu/db/cases/poland-court-appeals-warsaw-19-january-2015-vi-aca-16514
https://www.fricore.eu/db/cases/spain-commercial-court-n-9-barcelona-27-june-2014-no-72213-d2
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National level (Hungary and Poland) 

Hungary 

Articles 209 – 209/B of the Hungarian Civil Code  

The provisions in question set forth the general test of fairness of clauses in B2C contracts, 
implementing the respective test introduced in the EU 93/13/EC Directive. Moreover, they vest 
a number of bodies with competence to claim declaration of invalidity of such terms in judicial 
proceedings. The declaration of abusiveness is to be effective for every party contracting with a 
seller or supplier who applied a particular term. The bodies competent to seek declaration of 
unfairness may also claim a clause to be abusive regardless of whether it has been applied in any 
contract that was actually concluded. 

Poland 

Articles 47936-45 of the Polish Code of Civil Procedure  

The provisions regulated the in abstracto review of contract clauses. They were intended to protect 
collective consumers’ interests if unfair terms had been introduced into contracts by 
professionals. Review of the clauses was based on the general model derived from the 93/13/EC 
Directive (using the general clause as a criterion of assessment), but it led to different effects. 
When a clause was found unfair in abstracto, the court would issue an injunction that prohibited 
its use, and order the entry of this clause in a public register maintained by the President of the 
Office of Competition and Consumer Protection [Prezes Urzędu Ochrony Konkurencji i Konsumentów] 
– i.e., the national consumer regulatory authority. Every final judgement was also made public by 
being published in the “Court and Commercial Gazette” [Monitor Sądowy i Gospodarczy]. The 
injunction and the publishing procedure were intended to protect the collective interests of all 
consumers who might sign a contract containing the particular clause. This was established in 
particular in Article 47943 of the Code of Civil Procedure, which set forth an extended effect of 
a declaration of unfairness, stating that a judgement finding a clause to be abusive in abstracto is 
“effective towards third persons”.  

The rules in question are no longer in force and (as of 2016) the in abstracto review of B2C clauses 
has been transformed from the judicial to the administrative model (the review is currently carried 
out by the President of the Office of Competition and Consumer Protection).  

 

4.1.2. Question 1 – Unfairness and protection of collective consumers’ 
interests 

If a consumer has not participated in the proceedings in which a clause has been declared 
unfair, can s/he refer to this declaration in his/her own dispute with a professional, even if 
his/her contract has been concluded after the clause has been declared abusive? Does the 
involvement of an organisation or public authority acting for the consumers’ collective 
interests alter the answer to this question? 
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The case 
The answers to these questions have been given principally in the Invitel decision (C-472/10). The 
CJEU decided therein upon the preliminary question that had been referred by the Pest County 
Court (Pest Megyei Bíróság), which was deciding a case brought by the Hungarian consumer 
protection authority (Nemzeti Fogyasztóvédelmi Hatóság – NFH) against a telecom operator (Invitel 
Távközlési Zrt). The proceedings initiated by NFH were intended to protect collective consumers’ 
interests, and aimed at obtaining a judicial declaration of unfairness so that consumers could 
obtain reimbursement of the fees paid under the clauses in question. 

Preliminary question referred to the CJEU: 
The questions referred to in the Invitel case were: 

May Article 6(1) of the 93/13/EC Directive be interpreted as meaning that an unfair 
contract term is not binding on any consumer when a body appointed by law and 
competent for the purpose seeks a declaration of the invalidity of that unfair term 
which has become part of a consumer contract on behalf of consumers in an action 
in the public interest (actio popularis)? 

May Article 6(1) of that Directive be interpreted, when an order which benefits consumers 
who are not party to the proceedings is issued, or the application of an unfair 
standard contract term is prohibited, in an action in the public interest, as meaning 
that an unfair term which has become part of a consumer contract is not binding 
on all consumers also as regards the future, so that the court has to apply the 
consequences in law thereof of its own motion? 

Reasoning of the CJEU 
In the Invitel case (C-472/10), as the starting point of its reasoning, the CJEU emphasized an 
obligation of the Member States, set forth in the 93/13/EC Directive, to provide adequate, 
dissuasive, and effective means when unfair terms are used in consumer contracts. These means 
undoubtedly include, according to the Court, granting individuals or organizations the right to 
initiate a judicial review of clauses in order to protect consumers’ (collective) interests. Moreover, 
the principle of dissuasiveness justifies an application of the review initiated thereby to the clauses 
which – although included in the published standard terms – have never become a part of any 
contract actually concluded. Further, due to the principle of effectiveness, the clauses found 
unfair ought to be non-binding on all the consumers, regardless as to whether or not they were 
parties to the proceedings where the injunction was issued.  

Conclusion of the CJEU: 
The CJEU ruled that the declaration of unfairness of a clause – and a judicial injunction resulting 
therefrom – is effective for every consumer who concludes a contract which uses a particular 
term. Therefore, the CJEU stated that a Member State can construe a review of abusiveness as a 
means to protect the collective interests of consumers.  

The conclusion reached in the Invitel case (C-472/10) has created more substantial outcomes for 
the practical aspects of protecting collective consumer interests through regulation of unfair 
contract terms. The conclusion in question is especially important for those cases in which 
consumers are represented by public bodies or non-governmental organisations acting in favour 
of collective consumers’ interests. Injunctions that are effective erga omnes allow these entities to 
effectively protect all consumers contracting with particular professionals. 
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Elements of judicial dialogue: 
The Invitel (C-472/10) and Biuro Podróży Partner (C-119/15) decisions supplement each other. 
They jointly establish a comprehensive standard for the erga omnes efficiency of injunctions issued 
by courts or other domestic bodies which prohibit the use of particular clauses as abusive. The 
Biuro Podróży Partner case (C-119/15) is closely related to the CJEU’s Invitel decision (C-472/10), 
complementing its conclusions with a professional party’s issue. As a result, the Invitel (C-472/10) 
judgement ascertains the admissibility and limits of the protection of collective consumers’ 
interests from the perspective of claims brought by consumers themselves. The Biuro Podróży 
Partner decision (C-119/15) determined the range of professionals who are obliged to comply 
with an injunction (issued without their direct participation) and who may be made liable for 
using a particular contract clause.  

Impact on national case law in Member States other than that of the court referring the preliminary question to 
the CJEU 
Italy 

The issue of the legal effects of prohibitory injunctions enacted by courts was assessed by the 
Italian Court of Cassation already with decision no. 13051/2008, which ruled that an injunction 
prohibiting the use of particular clauses had an effect on both the existing contractual relationship 
– i.e. at the moment of the issuance of the injunction – and future relationships. The Court 
pointed out that only by producing an effect upon the future, and thus preventing the use of 
abusive clauses, could a collective prohibitory injunction function as an adequate instrument of 
judicial protection. This statement holds particular value with regard to those contracts – such as 
banking contracts – where clauses usually produce effects repeatedly over time.   

Other decisions of Italian lower courts have reassessed such principles and ruled that prohibitory 
injunctions have an effect on existing relationships as well as on relationships to be concluded in 
the future with the same professional (see Tribunal of Milan, decisions of 25 March, 3 April, 1, 
13, 29 July, and 1 October 2015, 12 March, 5 April 2018; Tribunal of Biella, 7 July 2015; Tribunal 
of Rome, 20 October 2015, Tribunal of Ivrea, 29 March 2018). Moreover, another decision by 
the Milan Tribunal (of 5 August 2015) explicitly referred to the effectiveness of the collective 
prohibitory injunction, pointing out that, without producing erga omnes effects both for the 
present and for the future, the injunction would not fulfil its purpose of preventing damage 
caused by abusive clauses, thus also discouraging individual consumers from initiating lengthy 
and expensive individual actions in order to protect their rights.   

 

4.1.3. Question 2 – The collective prohibitory effect of unfairness control 

Are there differences in the effects of a declaration of unfairness depending upon whether 
only a particular professional participated in the judicial review of the clause, or an organisation 
representing the industry as a whole? 

The case and Preliminary question referred to the CJEU  
The answer to this question was provided implicitly in the Biuro Podróży Partner decision (C-
119/15). The CJEU was resolving a question referred by the Court of Appeal of Warsaw in a 
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case concerning a pecuniary fine imposed by the national regulatory authority (Office of 
Competition and Consumer Protection) on a professional (a travel agency named “Partner”) for 
its use of a contract clause that had been previously declared abusive towards another 
professional. The travel agency lodged an appeal with the Court of Competition and Consumer 
Protection (a specialized division of the District Court of Warsaw), within a scheme of judicial 
control of the decisions of the President of the Office, provided by Polish law.  

In its decision of 11 October 2013, the court of the first instance dismissed the appeal, agreeing 
that the clause used by the travel agency was prohibited, and already declared abusive in abstracto. 
The judgement was challenged by the travel agency before the Court of Appeal of Warsaw. Due 
to the Polish provisions in force at that time – discussed at length above – the unfairness of a 
clause could be declared in abstracto – with an extended effect. Consequently, an injunction was 
able, in principle, also to protect collective consumer interests, and not just the individual interests 
of the parties involved in the review proceedings. By its preliminary question, the Court of Appeal 
of Warsaw considered, amongst other issues, the precise scope of the collective interests of 
consumers that are protected by unfair clauses legislation vis-à-vis professionals: 

In light of Article 6(1) and Article 7 of [Directive 93/13], in conjunction with Articles 1 
and 2 of [Directive 2009/22], can the use of standard contract terms with content 
identical to that of terms which have been declared unlawful by a judicial decision 
having the force of law and which have been entered in the register of unlawful 
standard contract terms be regarded, in relation to another undertaking which was 
not a party to the proceedings culminating in the entry in the register of unlawful 
standard contract terms, as an unlawful act which, under national law, constitutes a 
practice which harms the collective interests of consumers and for that reason 
forms the basis for imposing a fine in national administrative proceedings? 

Reasoning of the CJEU: 
According to the CJEU’s reasoning, the review of contract clauses from the perspective of their 
abusiveness has a clear collective dimension. It can be used to protect consumers’ collective 
interests by extending the effects of the control beyond the relation between the parties of the 
particular proceedings. In other words, it is possible for domestic legal systems to provide 
extended effects of the declaration of non-bindingness of unfair terms, especially allowing it to 
act “for” all consumers or “against” all business parties who use the particular clause. Although 
the former case seems rather straightforward (particularly in light of the CJEU’s Invitel judgment, 
(C-472/10), the latter is much more controversial. It gives rise to profound concerns about 
fundamental rights – in particular, the right to access a court (which may be significantly limited 
if any sort of erga omnes efficacy is introduced).  

As a result, the CJEU’s Biuro Podróży Partner judgement (C-119/15) pointed out that the erga omnes 
effect of abusive clauses is admissible “against” all the business parties (even those not involved 
in the proceedings where the abusiveness has been ascertained) only so long as the minimal 
procedural guarantees have been met. Especially – according to Article 47 CFREU – the business 
party ought to be able to effectively challenge the judicial or administrative decision declaring 
that terms of the particular contract are similar or identical with the terms that have been 
previously declared to be abusive. This standard is a clear basis for introducing collective redress 
that may be effective against (possibly) unlimited groups of business entities. 
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Conclusion of the CJEU  
The CJEU concluded that a business party may be made liable for using a clause that has been 
found unfair in other proceedings and prohibited from being used with a general injunction. The 
result in question is admissible, however, only so long as the domestic law provides the 
professional with effective measures to challenge the decision that found the clause used by 
him/her to be identical with the clause previously prohibited as unfair. The measure in question 
should satisfy the requirement of “effective judicial remedy” set forth in Article 47 CFREU. 

It follows from these conclusions that an injunction that prohibits the use of a contract clause 
with respect to an individual professional is not effective, automatically and unconditionally, 
against all other professionals that are active in the market. To ascertain this effect, the domestic 
court has to review whether the national law meets the minimal procedural guarantees set forth 
in the Biuro Podróży Partner case (C-119/15). The situation may change if the review of clauses 
was conducted against an industrial organisation representing the collective interests of a group 
of professionals or an entire sector of industry (within the meaning of Article 7, section 2 of the 
93/13/EC Directive). In such a case, a declaration of abusiveness can be made effective against 
every professional whose interests have been aggregated by the organisation. This would fulfil 
the procedural guarantee of a right to defence specified in the Biuro Podróży Partner decision (C-
119/15). For other professionals, due to the guidelines provided by the CJEU, the standard in 
question has to be examined separately. 

Impact on the follow-up case: 
Because of the profound change in the procedure for the abstract review of contract clauses (see 
the introductory remarks on the Polish legislative reform of April 2016 in Chapter 2 above), the 
judgement dealt with a provision no longer in force. Under the current model (in force as of 
2016), the in abstracto examination of clauses has been regulated as being the exclusive competence 
of the President of the Office of Competition and Consumer Protection, thus becoming a part 
of the administrative enforcement scheme. However, the Biuro Podróży Partner decision (C-
119/15) still has relevance for the ratione personae effects of declarations of abusiveness made in 
the former ‘judicial’ model. 

Elements of judicial dialogue: 
See above under the first question. 

Impact on national case law in Member States other than that of the court referring the preliminary question to 
the CJEU: 
Portugal 

Collective actions in Portugal are regulated by Law 83/95, of August 31st (as amended). Collective 
actions are not admissible when the professional is in position to present an individual defence 
vis-à-vis the consumer.  
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 Intervention of a consumer-protection association in the proceedings 
subject to the consumer’s consent 

Relevant CJEU cases  

 Judgement of the Court (Third Chamber), 27 February 2014. 
Pohotovosť s. r. o. v Miroslav Vašuta, C-470/12, (“Pohotovosť”) - link to the database for 
the analysis of the lifecycle of the case 

 Judgement of the Court (Eighth Chamber) of 20 September 2018, EOS KSI Slovensko 
s.r.o. v J. D. and M. D., Case C-448/17 (“EOS KSI”)  

Main question addressed  
Question 1 What is the impact of the principles of effectiveness, proportionality, 

equivalence, dissuasiveness, and of Article 47 CFR, on the role of consumer 
protection associations in regard to actions brought by an individual consumer? 

Relevant legal sources  
EU level  

Directive 87/102 

Art. 1   

(…) 2. For the purpose of this Directive:  

d) “total cost of the credit to the consumer” means all the costs, including interest and other 
charges, which the consumer has to pay for the credit;  

e) “annual percentage rate of charge” means the total cost of the credit to the consumer, 
expressed as an annual percentage of the amount of the credit granted and calculated in 
accordance with Article 1a.”  

Art. 1a states: 

“(a) The annual percentage rate of charge, which shall be that rate, on an annual basis which 
equalises the present value of all commitments (loans, repayments and charges), future or 
existing, agreed by the creditor and the borrower, shall be calculated in accordance with the 
mathematical formula set out in Annex II. 

(…) 

2.   For the purpose of calculating the annual percentage rate of charge, the “total cost of the 
credit to the consumer” as defined in Article 1(2) (d) shall be determined, with the exception of 
the following charges: … 

(a) The annual percentage rate of charge shall be calculated at the time the credit contract is 
concluded, without prejudice to the provisions of Article 3 concerning advertisements and special 
offers. 

https://www.fricore.eu/db/cases/slovakia-supreme-court-slovak-republic-10-march-2015-8-mcdo-62014
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(b) The calculation shall be made on the assumption that the credit contract is valid for the period 
agreed and that the creditor and the consumer fulfil their obligations under the terms and by the 
dates agreed. … 

6.   In the case of credit contracts containing clauses allowing variations in the rate of interest 
and the amount or level of other charges contained in the annual percentage rate of charge but 
unquantifiable at the time when it is calculated, the annual percentage rate of charge shall be 
calculated on the assumption that interest and other charges remain fixed and will apply until the 
end of the credit contract. …” 

Article 4(2) of that directive provides: 

“The written agreement shall include: 

(a) a statement of the annual percentage rate of charge; 

(b) a statement of the conditions under which the annual percentage rate of charge may be 
amended. …” 

Directive 87/102 was repealed with effect from 11 June 2010 in accordance with Article 29 of 
Directive 2008/48/EC. Given the date of the facts at issue in the main proceedings, it is Directive 
87/102 which is applicable in the present case. 

Directive 93/13 

According to Article 1(2) of Directive 93/13: 

“The contractual terms which reflect mandatory statutory or regulatory provisions and the 
provisions or principles of international conventions to which the Member States or the 
[European Union] are party, particularly in the transport area, shall not be subject to the 
provisions of this Directive.” 

Article 3(1) of that Directive (See Chapter 1, § 1.2.1.); Article 4 of that Directive (See Chapter 1, 
§ 1.3.1.) 

Article 5 of the Directive is worded as follows: 

“In the case of contracts where all or certain terms offered to the consumer are in writing, these 
terms must always be drafted in plain, intelligible language. Where there is doubt about the 
meaning of a term, the interpretation most favourable to the consumer shall prevail. This rule on 
interpretation shall not apply in the context of the procedures laid down in Article 7(2).” 

Article 6(1) of that Directive (See Chapter 1, § 1.2.1); Article 7 of that Directive (See Chapter 1, 
§1.1.1.)  

Article 8 of the same Directive provides: 

“Member States may adopt or retain the most stringent provisions compatible with the Treaty in 
the area covered by this Directive, to ensure a maximum degree of protection for the consumer.” 
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National level 

Slovakia 

Article 53a of the Občiansky zákonní (Civil Code), which transposes Article 7(1) of Directive 
93/13, prohibits any seller or supplier from continuing to use a contractual term which has been 
held to be unfair by a court in a judgement given in a dispute in the field of consumer law. 
However, that provision requires the consumer to initiate the proceedings or, if s/he is the 
defendant, to lodge a procedural document. 

Article 93 of the zakon č. 99/1963 Zb., Občiansky súdny poriadok (Law No 99/1963 on the Civil 
Procedure, Code in the version applicable at the material time (‘the Code of Civil Procedure’), 
provides: 

“(1)   A person who has a legal interest in the outcome of the proceedings may participate in 
proceedings as an intervener in support of the forms of order sought by the applicant or the 
defendant … 

(2)   A legal person, the purpose of whose activity is the protection of rights under specific 
legislation, may also participate in proceedings as an intervener in support of the forms of order 
sought by the applicant or the defendant. 

(3)   That legal person may participate in proceedings of its own initiative, or at the request of a 
party transmitted to it by the court. The court will adjudicate on the admissibility of the 
intervention only if requested to do so. 

(4)   In the proceedings, the intervener has the same rights and obligations as a party to those 
proceedings. However, it acts only on its own behalf. If its pleadings oppose those of the party 
on whose behalf it is intervening, the court must assess them after examining all the 
circumstances.” 

Under Article 172 of the Code of Civil Procedure: 

“(1)   Even failing a specific request by the applicant, and without hearing the defendant, the 
court may issue an order for payment, if, in the application, the right to payment of a sum of 
money based on the facts alleged by the applicant is claimed. In an order for payment, it shall 
order the defendant to pay the applicant within 15 days of its notification the debt payable plus 
legal costs, or to lodge an objection at the court which issued the order for payment. The 
objection against the order for payment must contain a statement of reasons on the substance. 
… 

(3)   If the court does not issue an order for payment, it shall order a hearing to be held. (…) 

(7)   If the application relies on a right which in part is in clear contradiction with the legislation, 
the court shall issue an order for payment, with the applicant’s consent, only for the part which 
is not affected by that contradiction; once consent is given, the subject matter of the procedure 
is limited to that part of the application and the court will not adjudicate on the remainder. Even 
after the issue of the order for payment, the subject matter of the proceedings shall continue to 
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be the part of the application on which the court adjudicated by issuing that order for payment; 
that provision shall apply also if an objection is lodged. … 

(9)   Where a claim for a right to payment of a sum of money is made on the basis of a consumer 
contract and where the defendant is a consumer, the court shall not issue an order for payment 
if the agreement contains unfair terms.” 

According to Article 4(2)(g) of Law No 258/2001 on consumer credit, applicable to the facts in 
the main proceedings, a consumer credit agreement which does not state the annual percentage 
rate of the charge (‘APR’) is to be deemed interest-free and free of charge. 

The case  
On 24 October 2005, Mr J. D. concluded with the Všeobecná úverova banka a.s a revolving 
consumer credit agreement that amounted to 30,000 Slovenian crowns (SKK) (approximately 
995 euros). The lender transferred its debt to the debt recovery company EOS. Relying on a 
breach of that agreement by the borrower, EOS brought an action for payment before the 
District Court of Humenné. On 24 August 2012, that court granted the order for payment 
sought. That order was not granted by a magistrate, but by a civil servant, and the court did not 
take account of the fact that the credit agreement at issue did not mention the APR and failed to 
examine the possible unfair nature of the contractual terms. The Slovak consumer protection 
association, ‘HOOS’, intervening in support of the rights of Mr D. and Mrs D., lodged an 
objection against the order for payment. 

By order of 17 January 2013, the District Court of Humenné dismissed the objection on the 
ground that, as the consumer had not lodged the objection himself, the conditions necessary for 
HOOS to be able to intervene in the proceedings were not satisfied. 

Hearing an appeal brought by HOOS, by order of 30 September 2013, the Regional Court of 
Prešov, set aside the order of the District Court of Humenné to arrange for a hearing, to take 
evidence, and to give a fresh ruling on the substance of the dispute after carrying out a judicial 
review of the contract terms of the credit agreement in the main proceedings. The Regional Court 
of Prešov upheld the objection of the HOOS on the ground that that association had the same 
rights as a consumer borrower, and held that the case in the main proceedings could not be 
subject to the expedited procedure which makes no provision for a hearing or the taking of 
evidence. 

The Principal Public Prosecutor lodged an extraordinary appeal in cassation against the decision 
of the Regional Court of Prešov, before the Supreme Court. By order of 10 March 2015, the 
Supreme Court set aside the order of the Regional Court of Prešov and referred the case back to 
that court. The Supreme Court held that the intervention of a consumer protection association 
can take place only after contentious proceedings have been initiated: that is, only when the 
consumer lodges a statement of opposition against an order for payment. 

The Regional Court of Prešov asked whether national legislation satisfied the principle of 
equivalence laid down by EU law, as regards the conditions under which a consumer protection 
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association may intervene in proceedings in the interests of the consumer, in relation to the 
general rules of Slovak law on intervention in the interests of the defendant. 

In that connection, the referring court stated that, when a consumer who is a defendant in a case, 
in proceedings intended to prevent the use of unfair terms in contracts with a seller or supplier 
referred to in Article 53a of the Civil Code, is inattentive or inactive or uncontactable, his/her 
rights would not be adequately protected if the court dealing with a request for the grant of an 
order for payment were to waive its review of the unfairness of the terms concerned. 

The provisions of Slovak law do not permit a consumer-protection association to intervene in 
the interests of the consumer in the proceedings because those provisions require that: 

– the consumer must give written consent to such an intervention; 

– the pleas in defence raised by that association must also be approved by the consumer as the 
defendant; 

– the consumer must give his/her consent for such an association to bring an action against a 
judgement concerning him/her. 

According to the referring court, in the main proceedings, Slovak law was applied less favourably 
than in a situation without any elements of EU law, contrary to the case-law laid down in the 
judgement of 27 February 2014, Pohotovost’ (C‑470/12, paragraph 46). In a situation which is not 
covered by EU law, the dispute arises on the day on which the originating application is lodged 
before the national court, so that the intervener is authorised to intervene in the proceedings 
from its inception. 

 

Preliminary questions referred to the CJEU 
“(1)  In the light of the judgment [of 27 February 2014, Pohotovosť, C 470/12], and the 
considerations set out by the [Court] at paragraph 46 [thereof], is a legal provision incompatible 
with the principle of equivalence under EU law when — in the context of the equivalence of the 
interests protected by law and the protection of consumer rights against unfair contractual terms 
— it does not permit, without the defendant consumer’s consent, a legal person whose activity 
involves the collective protection of consumers against unfair contractual terms and is designed 
to achieve the objective set out in Article 7(1) of [Directive 93/13], as transposed by Article 
53a(1) and (3) of the Civil Code, to participate as an intervener in legal proceedings from the 
outset and to make effective use, for the consumer’s benefit, of the means of action and defence 
in court proceedings, in order to secure, in the context of such proceedings, protection from the 
systematic use of unfair contractual terms; whereas, in other circumstances, another party 
(intervener), intervening in court proceedings in support of the defendant and having an interest 
in the resolution of the subject matter on the merits (from a patrimonial view point) that is the 
object of the proceedings, does not in fact, unlike a consumer protection association, require the 
consent of the consumer, on whose behalf it is intervening, in order to take part in the 
proceedings from the outset and effectively exercise the means of defence and action for the 
defendant’s benefit? ” 
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Reasoning of the CJEU 
The CJEU considered that neither Directive 93/13 nor the Directives which followed it contain 
any provision governing the role which may or must be accorded to consumer protection 
associations in individual disputes involving a consumer. Thus, Directive 93/13 does not govern 
whether such associations must be entitled to intervene in support of consumers in such 
individual disputes. Therefore, in accordance with the principle of procedural autonomy, 
Member States must establish rules on this topic, respecting the principles of equivalence and 
effectiveness. The judgement is based on the application of the principle of equivalence, 
which precludes national legislation which subjects the intervention by consumer protection 
organizations in disputes falling with the scope of EU law to conditions less favourable than 
those applicable in disputes which fall exclusively within the scope of national law. Whereas, in 
accordance with national law, in a case without any elements of EU law proceedings are initiated 
on the day on which the originating application is lodged with a court, so that the intervener is 
authorised to intervene in the proceedings from the outset, it appears, by contrast, that in the 
case in the main proceedings, which falls within the scope of EU law, the proceedings are initiated 
only when the consumer challenges an order for payment so that the consumer protection 
association concerned may intervene only from the time the objection is lodged. It is for the 
national court to determine whether the principle of equivalence is observed in the case before 
it, examining the actions concerned in the light of the subject matter, cause of action and their 
essential elements. 

The CJEU, recalling Pohotovost (C-470/12), stated that the refusal to grant the association leave 
to intervene in proceedings involving a consumer did not affect its right to an effective judicial 
remedy to protect its rights as an association of that kind, including its rights to collective action 
as recognized by Article 7(2) of Directive 93/13.  

 

Conclusion of the CJEU 
Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, read 
together with the principle of equivalence, must be interpreted as meaning that it precludes 
national legislation which prevents a consumer protection organisation from intervening, in the 
interests of the consumer, in proceedings seeking an order for payment concerning an individual 
consumer and to lodge an objection in the absence of a challenge to that order by the consumer 
if that legislation in fact subjects intervention by consumer associations in disputes falling within 
the scope of Union law to conditions less favourable than those applicable to disputes exclusively 
within the scope of national law, which is for the referring court to ascertain. 

Elements of judicial dialogue  
The CJEU, in deciding the EOS KSI (C-448/17), mentioned Photovost’ (C-470/12). In that case, 
the CJEU applied the principle of equivalence stating that in the concrete case there was not a 
violation of that principle. With regard to Article 47 CFR, in Photovost’ (C-470/12) the CJEU 
stated that neither Article 38 CFR nor Article 47 CFR can, by itself, impose an interpretation of 
Directive 1993/13 which gives consumerprotection associations the right to intervene in 
individual disputes involving consumers. Furthermore, in Photovost’ (C-470/12) the CJEU 
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considered that the refusal to grant the association leave to intervene in proceedings involving a 
consumer did not affect the association’s right to an effective judicial remedy set forth in Article 
47 CFR to protect its rights as an association of that kind, including its rights to collective action 
as recognized by Article 7(2) of Directive 93/13. Furthermore, with regard to the principle of 
equivalence, in Photovost’ (C-470/12) the CJEU considered that the applicable Paragraph 37(1) of 
the national Enforcement Code precludes the intervention of any third party in all enforcement 
proceedings of a decision of a national court or of a final arbitration award, whether the 
intervention in question is based on the infringement of European Union law or national law. 
Thus, the CJEU stated that such national legislation cannot be regarded as infringing the principle 
of equivalence because it does not allow a consumer protection association to intervene in 
proceedings for enforcement of a final arbitration award.  

Impact on national case law in Member States other than that of the court referring the preliminary question to 
the CJEU 
Slovakia 

In its judgement of 10 March 2015, 8 MCdo 6/2014, the Supreme Court relied on Photovost’ (C-
470/12) in deciding a case where a consumer was sued for payment of outstanding consumer 
credit debt by the claimant. In this case, the first-instance court issued an order for payment 
(summary decision issued without a hearing only on the basis of the claimant's application and 
supporting documents), which was duly served on the defendant, who was free to file an 
opposition within 15 days. During that term, a consumer association filed the opposition and 
stated that it wanted to become an intervener under Article 93 of Civil Procedure Code. The 
first-instance court rejected the opposition because it deemed that the association was not 
allowed to file it. The appellate court quashed that decision and remanded the case for further 
consideration, relying on Article 6 of Directive 93/13/EEC. 
The Supreme Court quashed the appellate decision. That Court did not rely on Article 47 CFREU 
as a legal basis for accepting the rights of the party (intervener) in the proceedings, but rather as 
a negative demarcation line in order to support its conclusion that accepting the consumer 
association's position as an intervener in the proceedings for order of payment was not required. 
On the basis of the CJEU's judgement C-470/12, the Supreme Court concluded that Article 47 
CFREU does not guarantee consumer associations access to court as interveners. Furthermore, 
not allowing consumer associations to file opposition against an order for payment does not 
contravene the principle of equivalence. Situations within the scope of EU law are not treated 
differently in this respect from purely intra-state situations. 
 

Pending cases before the CJEU  

C-873/19 (Opinion of the Advocate General) 

Deutsche Umwelthilfe eV, an approved environmental association, brought an administrative action 
against the German EC-type approval authority that had authorized a special software used in 
vehicles manufactured by Volkswagen AG because it considered that the software was a “defeat 
device”. 
The referring court considered that the association did not have legal standing. 
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Preliminary questions referred to the CJEU 
(1) “Whether Article 9(3) of the Aarhus Convention, (3) read in conjunction with Article 47 

of the Charter of Fundamental Rights of the European Union, requires that such an 
association be entitled to challenge, before the national courts, an administrative decision 
granting EC type-approval of vehicles in the light of Article 5(2) of Regulation No 
715/2007.” 

(2) If the answer to the first question was affirmative, “whether the ‘need’ for a defeat device, 
within the meaning of Article 5(2) of that regulation, is to be assessed according to the 
state of the art existing on the date of the EC type-approval of the vehicles concerned 
and whether account must be taken of other circumstances which may render such a 
defeat device permissible.” 

 
Reasoning of the Advocate General 
Regarding the possibility of associations to bring claims before the national courts, the Advocate 
General established the scope of Article 9(3) of the Aarhus Convention to be, in its material side, 
national law related to the environment, and the concerned regulation is environmental law, and 
not solely a technical regulation. As for the personal scope, it applies to “members of the public 
… who meet the criteria … laid down by national law”. The Deutsche Umwelthilfe is an approved 
environmental association which is entitled to bring legal proceedings in accordance with national 
law whose purpose is to contribute to the protection of nature and the environment and also to 
health- and environment-related consumer protection, consequently it is “the public concerned”, 
within the meaning of Article 2(5) of the Aarhus Convention. 
 
Regarding the implications of  Article 9(3) of the Aarhus Convention read together with 
Article 47 of the Charter, the Advocate General stated that it imposes on Member States “an 
obligation to ensure effective judicial protection of the rights conferred by EU law” despite not 
having a direct effect in EU law. The right to bring procedures established in Article 9(3) would 
be void of its useful effect if certain categories of the “public concerned” were denied the legal 
standing to bring proceedings. The objective of the associations is to defend the public interest, 
and the EU environmental laws are set out in the public interest; therefore, those associations 
cannot be denied the right to bring proceedings. Limitation on the exercise of rights should 
respect the essential content of freedoms, only be made when necessary, and meet objectives of 
general interest. Denying standing to the association does not meet those objectives. 

 
 

 Representative actions by consumer protection associations and 
interaction with unfair commercial practices  

Relevant CJEU case 

 Judgement of the Court (Third Chamber), 28 April 2022, 
Meta Platforms Ireland Limited v Bundesverband der Verbraucherzentralen und Verbraucherverbände, 
C-319/20, (“Meta”) 

  
Question 1 Can a consumer protection association bring an action based on the prohibition 

of unfair commercial practices and liable to affect personal data protection rights, 
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in the absence of a mandate granted to it for that purpose and independently of 
the infringement of specific rights of the data subjects?  

  
Regulation (EU) 2016/679 (the ‘GDPR') 

Article 80 of the GDPR, entitled ‘Representation of data subjects’, is worded as follows: 

“1. The data subject shall have the right to mandate a not-for-profit body, organisation or 
association which has been properly constituted in accordance with the law of a Member State, 
has statutory objectives which are in the public interest, and is active in the field of the protection 
of data subjects’ rights and freedoms with regard to the protection of their personal data to lodge 
the complaint on his or her behalf, to exercise the rights referred to in Articles 77, 78 and 79 on 
his or her behalf, and to exercise the right to receive compensation referred to in Article 82 on 
his or her behalf where provided for by Member State law. 

2. Member States may provide that any body, organisation or association referred to in paragraph 
1 of this Article, independently of a data subject’s mandate, has the right to lodge, in that Member 
State, a complaint with the supervisory authority which is competent pursuant to Article 77 and 
to exercise the rights referred to in Articles 78 and 79 if it considers that the rights of a data 
subject under this Regulation have been infringed as a result of the processing.” 

Article 82 of that regulation, headed ‘Right to compensation and liability’, provides, in paragraph 
1 thereof: 

“Any person who has suffered material or non-material damage as a result of an infringement of 
this Regulation shall have the right to receive compensation from the controller or processor for 
the damage suffered.” 

Directive 2005/29/EC 

Article 11(1) of that Directive, entitled ‘Enforcement’, provides: 

“Member States shall ensure that adequate and effective means exist to combat unfair 
commercial practices in order to enforce compliance with the provisions of this Directive in the 
interest of consumers. 

Such means shall include legal provisions under which persons or organisations regarded under 
national law as having a legitimate interest in combating unfair commercial practices, including 
competitors, may: 

(a) take legal action against such unfair commercial practices; 

and/or 

(b) bring such unfair commercial practices before an administrative authority competent either 
to decide on complaints or to initiate appropriate legal proceedings. 

It shall be for each Member State to decide which of these facilities shall be available and whether 
to enable the courts or administrative authorities to require prior recourse to other established 
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means of dealing with complaints, including those referred to in Article 10. These facilities shall 
be available regardless of whether the consumers affected are in the territory of the Member State 
where the trader is located or in another Member State. […]” 

Directive 2009/22/EC 

Article 7 of Directive 2009/22, entitled ‘Provisions for wider action’, is worded as follows: 

“This Directive shall not prevent Member States from adopting or maintaining in force 
provisions designed to grant qualified entities and any other person concerned more extensive 
rights to bring action at national level.” 

Directive (EU) 2020/1828 

Article 2 of that Directive, headed ‘Scope’, provides, in paragraph 1 thereof: 

“This Directive applies to representative actions brought against infringements by traders of the 
provisions of Union law referred to in Annex I, including such provisions as transposed into 
national law, that harm or may harm the collective interests of consumers. This Directive is 
without prejudice to the provisions of Union law referred to in Annex I. …” 

Annex I to Directive 2020/1828, which contains the list of provisions of EU law referred to in 
Article 2(1) thereof, refers to the GDPR in point 56 thereof. 

National level 

Germany 

Law on injunctions 

Under Paragraph 2 of the Gesetz über Unterlassungsklagen bei Verbraucherrechts- und anderen Verstößen 
(Unterlassungsklagengesetz – UKlaG) (Law on injunctions against infringements of consumer law 
and other infringements) of 26 November 2001 (BGBl. 2001 I, p. 3138), in the version applicable 
to the dispute in the main proceedings (‘the Law on Injunctions’): 

“(1)      Any person who infringes rules in place to protect consumers (consumer protection 
laws), other than in the application or recommendation of general terms and conditions, may be 
subject to an order to cease and desist or a prohibition order in the interest of consumer 
protection. … 

(2)      For the purposes of this provision, ‘consumer protection laws’ means, in particular: 

… 

11.      the rules defining lawfulness 

(a)      of the collection of personal data of a consumer by an undertaking or 

(b)      the processing or use of personal data which have been collected by a business in relation 
to a consumer, 
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where the data are collected, processed or used for the purposes of publicity, market and opinion 
research, use by an information agency, a personality and usage profile establishment, of any 
other data business or for similar commercial purposes.” 

 Law against unfair competition 

Paragraph 3(1) of the Gesetz gegen den unlauteren Wettbewerb (Law against unfair competition) of 3 
July 2004 (BGB1. 2004 I, p. 1414), in the version applicable to the main proceedings (‘the Law 
against unfair competition’), provides: 

“Unfair commercial practices shall be prohibited.” 

Paragraph 3a of the Law against unfair competition is worded as follows: 

“A person shall be considered to be acting unfairly where he or she infringes a statutory provision 
that is also intended to regulate market behaviour in the interests of market participants and the 
infringement is liable to have a significantly adverse effect on the interests of consumers, other 
market participants or competitors.” 

Paragraph 8 of the Law against unfair competition lays down: 

“(1)      Any commercial practice which is unlawful under Paragraph 3 or Paragraph 7 may give 
rise to an order to cease and desist and, in the event of recurrence, an order to refrain or a 
prohibition order. … 

… 

(3)      Applications for the injunctions referred to in subparagraph (1) may be made: 

… 

3.      by qualified entities which provide evidence that they are included in the list of qualified 
entities, in accordance with Paragraph 4 of the [Law on injunctions] …” 

 

The case  
The German Federal Union of Consumer Organisations and Associations (henceforth the 
‘Federal Union’) brought an action against Meta Platforms (Facebook’s mother company) under 
the German Law against unfair competition, because it considered that the general terms and 
conditions of Facebook’s App Center, which offers free games from third parties to users, are 
unfair because they fail to comply with legal requirements applying to the obtention of valid 
consent for the processing of users’ personal data. The Federal Union brought that action 
independently of a specific infringement of a data subject’s right to protection of his or her data 
and without being mandated to do so by such a person.  

The Landgericht Berlin (Regional Court, Berlin) ruled against Meta Platforms, which brought an 
appeal before the Kammergericht Berlin (Higher Regional Court, Berlin), which was dismissed. Meta 
Platforms then brought an appeal on a point of law before the Bundesgerichtshof (Federal Court of 
Justice – the referring court) against the dismissal decision of the Kammergericht Berlin. 
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However, the Bundesgerichtshof made the preliminary referral because it had doubts as to the 
admissibility of the action brought by the Federal Union. It considered that it could not be 
excluded that the Federal Union, which indeed had standing to bring proceedings on the date on 
which it brought the action (based on the Law against unfair competition), lost that status during 
the proceedings, following the entry into force of the GDPR and, in particular Article 80(2) 
thereof. If this were the case, the referring court would have to uphold the appeal on a point of 
law brought by Meta Platforms and dismiss the action of the Federal Union, since, under German 
procedural law, standing to bring proceedings must endure until the end of the proceedings at 
last instance. 

The case is relevant in regard to the interaction between the legal frameworks for the prohibition 
of unfair commercial practices and for the protection of personal data, in relation to the issue of 
representative actions.  

“Do the rules in Chapter VIII, in particular in Article 80(1) and (2) and Article 84(1), of [the 
GDPR] preclude national rules which – alongside the powers of intervention of the supervisory 
authorities responsible for monitoring and enforcing the Regulation and the options for legal 
redress for data subjects – empower, on the one hand, competitors and, on the other, 
associations, entities and chambers entitled under national law, to bring proceedings for breaches 
of [the GDPR], independently of the infringement of specific rights of individual data subjects 
and without being mandated to do so by a data subject, against [the person responsible for that 
infringement] before the civil courts on the basis of the prohibition of unfair commercial 
practices or breach of a consumer protection law or the prohibition of the use of invalid general 
terms and conditions?” 

The CJEU first recalled that the GDPR seeks, inter alia, to ensure consistent and homogeneous 
application of the rules for the protection of the fundamental rights and freedoms of natural 
persons with regard to the processing of personal data throughout the European Union and to 
remove obstacles to flows of personal data within the European Union. In principle, the 
Regulation seeks to ensure full harmonisation of national legislation on the protection of personal 
data.  

Although Member States have a certain margin of discretion in their implementation of Article 
80(2) GDPR, they must legislate in a way that will not undermine the content and objectives of 
that regulation. In this case, Germany did not adopt specific rules to implement that article.  

With regard to the personal scope of the representative action of Article 80(2) GDPR, in this case, 
a consumer protection association like the Federal Union may fall within the scope of that article, 
as it fulfills the criteria that it sets. Importantly, the Court held that the infringement of consumer 
protection rules (here, unfair commercial practices) may be related to the infringement of the 
rules on the protection of personal data of those consumers.  

With regard to the material scope of the representative action of Article 80(2) GDPR, the Court 
also considered that the Federal Union could lawfully bring an action in this case, for three main 
reasons, as follows.  



  
 

 
191 

 

First, such an entity cannot be required to carry out a prior individual identification of the person 
specifically concerned by data processing that is allegedly contrary to the provisions of the 
GDPR.  

Second, the bringing of a representative action is also not subject to the existence of a specific 
infringement of the rights which a person derives from the data protection rules. The consumer 
association does not have to prove an actual harm – it is sufficient to claim that the data 
processing concerned is liable to affect the rights which identified or identifiable natural persons 
derive from the GDPR. Importantly, the CJEU mentioned the preventive function of 
representative actions – which would not be guaranteed if the action provided in Article 80(2) 
GDPR allowed only the infringement of the rights of a person individually and specifically 
affected by the infringement.  

Third, as the infringement of a rule relating to personal data protection may at the same time give 
rise to an infringement of rules on consumer protection or unfair commercial practices, Article 
80(2) GDPR does not preclude Member States from allowing consumer protection associations 
to act against infringements of GDPR rights through rules intending to protect consumers or 
combat unfair commercial practices. The CJEU held that this finding is supported by Directive 
(EU) 2020/1828 on representative actions, which replaces and repeals Directive 2009/22/EU as 
of 25 June 2023 (see Section 4.5 below). Although its transposition period has not passed, it 
allows representative actions for infringements of the GDPR.  

Article 80(2) of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 
April 2016 on the protection of natural persons with regard to the processing of personal data 
and on the free movement of such data, and repealing Directive 95/46/EC (General Data 
Protection Regulation), must be interpreted as not precluding national legislation which allows a 
consumer protection association to bring legal proceedings, in the absence of a mandate 
conferred on it for that purpose and independently of the infringement of specific rights of the 
data subjects, against the person allegedly responsible for an infringement of the laws protecting 
personal data, on the basis of the infringement of the prohibition of unfair commercial practices, 
a breach of a consumer protection law or the prohibition of the use of invalid general terms and 
conditions, where the data processing concerned is liable to affect the rights that identified or 
identifiable natural persons derive from that regulation.  

 
 Legislative reform of representative actions for the protection of the 
collective interests of consumers: Directive (EU) 2020/1828 

In December 2020, Directive (EU) 2020/182823 on representative actions was published in the 
Official Journal of the EU. The European Commission had published a legislative proposal in 
April 2018, as part of its New Deal for Consumers package. This new Directive repealed 

 
23 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on representative 
actions for the protection of the collective interests of consumers and repealing Directive 2009/22/EC (Text with EEA 
relevance), OJ L 409, 4.12.2020, p. 1–27.  
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Directive (EU) 2009/22/EC on injunctions (the Injunctions Directive)24, which had a more 
limited scope, from 25 June 2023. The new Directive entered into force on 24 December 2020 
and needs to be transposed into national laws by 25 June 2023.  

Origin of the proposal 

The Commission published this proposal in the aftermath of the Dieselgate scandal, an 
exemplary case in which an EU-wide collective redress mechanism would have allowed 
consumers to claim compensation or other remedies collectively. This case, which concerned the 
use by car manufacturers of misleading advertising, has been repeatedly mentioned in legislative 
documents and by consumer-protection associations to illustrate the need for an EU-wide 
collective redress mechanism which extends further than injunctions alone.  

The proposal also explains that the risks of infringement of EU law affecting the collective 
interests of consumers is increasingly due to economic globalisation and digitalisation. The 
intensification of cross-border trade makes it increasingly common for such infringements to 
affect consumers in several Member States.  

State of play of collective redress at national and EU levels 

At the EU level, there was no harmonised framework to obtain injunctive or redress measures 
in consumer cases through representative actions before the adoption of this new Directive. The 
Injunctions Directive was the only scheme that allowed consumers to obtain injunctive relief at 
the EU level.  

At the national level, as many as 19 Member States had adopted legislation providing for some 
kind of collective redress mechanism. However, according to the European Consumer 
Organisation (BEUC), only 6 of them had a functioning, efficient collective redress system 
(Belgium, France, Italy, Portugal, Spain, and Sweden).25 The schemes established in the other 13 
countries were either flawed or had been introduced too recently, which made them difficult to 
evaluate. According to the BEUC report (see footnote 27), it was still impossible to launch a class 
action in 9 Member States.  

Main features of the proposal 

First, the proposal explicitly mentioned Article 47 of the Charter, which states that Member 
States shall ensure that consumers and traders have the right to an effective remedy before a 
court or tribunal, against any administrative decision taken pursuant to national provisions 
transposing the Directive. This shall include the possibility for the parties to obtain a decision 
granting suspension of enforcement of the disputed administrative decision, in accordance with 
national law.26 The Directive obliges Member States to ensure that the submission of a 

 
24 Directive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on injunctions for the protection 
of consumers' interests, OJ L 110/30, 1.5.2009. 
25 BEUC, Why we need collective redress at EU level: a compelling collection of cases, October 2019, accessible at: 
https://www.beuc.eu/publications/beuc-x-2019-062_why_we_need_collective_redress_at_eu_level.pdf.  
26 See Recital 19 of the Directive. 

https://www.beuc.eu/publications/beuc-x-2019-062_why_we_need_collective_redress_at_eu_level.pdf
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representative action shall have the effect of suspending or interrupting limitation periods 
applicable to any redress actions for the consumers concerned.27  

In terms of scope, the new Directive is intended to apply more broadly than the Injunctions 
Directive, because it would apply to actions brought against infringements by traders of a wider 
range of EU instruments in different economic sectors such as financial services, travel and 
tourism, energy, health, telecommunications and data protection.28 

Building on the approach taken in the Injunctions Directive, the proposal requires that 
representative actions be carried out by qualified entities.29 Entities bringing representative 
actions will need to be qualified in accordance with national law. The Directive provides specific 
requirements for qualified entities bringing cross-border representative actions: (i) they must be 
properly established according to national law; (ii) demonstrate 12 months of actual public 
activity in the protection of consumer interests prior to their request for designation; (iii) be non-
profit-making and have a legitimate interest in ensuring compliance with consumer protection 
and a stable financial situation; (iv) they are independent and not influenced by persons other 
than consumers who have an economic interest in the bringing of any representative action, in 
particular by market operators). Member States may use these criteria to designate qualified 
entities or designate ad hoc entities to bring domestic representative actions.  

These qualified entities will be able to seek injunctions30 and redress31 measures aimed at 
eliminating the continuing effects of the infringement, and which are broadly defined. Injunctive 
measures may be provisional or definitive and include the prohibition of a practice that 
constitutes an infringement or prohibit an imminent one. The notion of ‘redress measures’ seems 
to be a broad one and includes compensation, repair, replacement, price reduction, contract 
termination or reimbursement of the price paid, as appropriate and as available under EU or 
national law.  

Final decisions of a court or an administrative authority of any Member State concerning 
the existence of an infringement harming collective interests of consumers can be used by all 
parties as evidence in the context of any other action before their national courts or administrative 
authorities to seek redress measures against the same trader for the same practice.32  

 

4.1.4. The guidelines for judges that emerge from the analysis 

1. The mechanisms of collective redress in consumer contracts ought to be applied with clear 
regard to the fundamental rights sphere. In all cases, they should maintain a proper balance 
between the effectiveness of consumer protection and the requirements arising from the overall 
fundamental standards and guarantees existing in the legal system. In particular, they should 

 
27 See Article 16 of the Directive.  
28 See Article 2 and Annex 1 of the Directive. 
29 See Article 4 of the Directive.  
30 See Article 8 of the Directive.  
31 See Article 9 of the Directive.  
32 See Article 15 of the Directive.  
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comply with the proper level of procedural guarantees, safeguarding for every party to judicial or 
administrative proceedings its right to effective remedy against the decision/judgment that has 
been based upon collective redress mechanisms (Article 47 section 1 CFR).  

2. The foregoing requirement applies especially to decisions or judgements that aim to protect 
collective consumers’ interests, by imposing penalties on a broad array of business parties for 
committing a deed that has been previously prohibited in the proceedings and that involves one 
particular business party or an industrial organisation. In all these cases, the domestic courts 
should be aware of the fundamental rights perspective, especially of the guarantees derived from 
Article 47 section 1 CFREU (accordingly to the Biuro Podróży Partner case, C-119/15), also with 
regard to professionals. 

3. Both judgements (Biuro Podróży Partner case, C-119/15 and Invitel, C-472/10) also 
substantially tackled the problem of res iudicata in the context of unfair terms review. As has been 
found by the CJEU, a declaration of unfairness may enjoy extended scope of res iudicata, reaching 
beyond the relation between the parties to the particular proceedings. From the perspective of 
consumers, when a general injunction is issued (in the manner provided for by Polish and 
Hungarian law), they can refer to it directly, without a need to initiate a separate proceeding to 
review a clause in their contract.  

In other words, an abstract judgement, once made, determines the unfairness of a clause for any 
other procedure – both judicial and administrative (especially the public penalization of infringing 
the injunction). This extension of res iudicata is, in principle, unlimited. However, accordingly to 
the Biuro Podróży Partner decision (C-119/15), professionals must be vested with effective 
remedies which guarantee a review of whether a particular clause is actually identical with the 
clause mentioned in the injunction. The extended res iudicata, introduced in favour of a consumer, 
should be thereby balanced with the guarantees of a right to defence in administrative and judicial 
proceedings.  

4. Bearing the aforesaid in mind, it is possible to distinguish among some situations that may 
occur against the background of the Invitel (C-472/10) and Biuro Podróży Partner (C-119/15) 
decisions: 

a) past and future contracting 

According to the standpoint adopted by the CJEU in both decisions (Invitel, C-472/10, Biuro 
Podróży Partner C-119/15), the (in abstracto) declaration of unfairness has an erga omnes effect in 
favour of all the consumers contracting with the professional who was involved in the reviewing 
procedure and some of the other professionals (so long as the requirements set forth in Biuro 
Podróży Partner, C-119/15 are satisfied). This effect applies to all those consumers who concluded 
a contract including a clause that has been declared abusive – regardless of the time of that 
conclusion. As a result, consumers can benefit from the injunction (e.g. seeking repayment or 
damages) in any case in which the contracts contain a particular clause. This possibility is limited 
only by the requirement to provide professionals with a right to an effective remedy, as specified 
in the Biuro Podróży Partner decision (C-119/15). 

b) collective vs. individual redress 

Generally speaking, the relationship between collective and individual redress is regulated by 
Member States, in accordance with the principle of procedural autonomy, on the conditions that 
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the provided rules are not less favourable than those governing similar situations subject to 
domestic law (principle of equivalence) and that they do not make it impossible or excessively 
difficult to exercise the rights conferred by EU law on consumer protection associations 
(principle of effectiveness).  

According to the Sales Sinués case (381/14 and C-385/14), the principle of effectiveness of 
consumer protection requires that, when there is both a collective and an individual action 
concerning the unfairness of the same clause, national courts cannot automatically suspend the 
individual action, without the relevance of such a suspension from the point of view of the 
protection of the consumer who brought the individual action being able to be taken into 
consideration and without that consumer being able to decide to dissociate him/herself from the 
collective action. 

c) in abstracto vs. in concreto review  

The extended effects of in abstracto review, determined jointly in the Invitel (C-472/10) and Biuro 
Podróży Partner (C-119/15) cases, is closely interrelated with in concreto scrutiny – carried out with 
respect to the specific contract that contains a particular clause. A review of this kind is usually 
conducted as a side-issue of the other claim – e.g. if a professional sues a consumer for payment, 
the defendant can claim unfairness of a clause that determined the due sum (e.g. specifying the 
interest rate) and refuse payment totally or in part. The court will then make its own assessment, 
using criteria similar to those that might have been used for in abstracto examination of the same 
clause (this review can be also carried out ex officio, without any claim by a consumer; see Chapter 
1.2, in this Casebook). 

As follows from the concept of extended effects, expressed in the Invitel (C-472/10) and Biuro 
Podróży Partner (C-119/15) decisions, the judgement declaring a clause abusive in abstracto can pre-
determine the effects of the in concreto control. To be noted is that the CJEU’s decisions rest on 
the careful balancing of the principles of effectiveness and of proportionality also with respect 
to the professional right to effective judicial remedies; and this careful analysis of both principles 
should also be applied in national cases related to similar concerns. More specifically, while 
ensuring consumers’ protection in accordance with the broad range of remedies available under 
EU law, domestic courts should always ensure that the professional against whom an injunction 
may be enforced has access to an effective remedy in order to question the identity or equivalence 
of the two clauses or the legitimacy of that enforcement. 

5. With regard to the intervention of a consumer-protection association in a proceeding 
concerning an individual consumer, according to Photovost’ (C-470/12) and EOS KSI (C-
448/17), neither Article 38 CFR nor Article 47 CFR can, as such, impose an interpretation of 
Directive 1993/13 which gives consumer-protection associations the right to intervene in 
individual disputes involving consumers. However, national procedural rules must comply with 
the principle of equivalence, which precludes national legislation which subjects the intervention 
by consumer-protection organizations in disputes falling with the scope of EU law to conditions 
less favourable than those applicable in disputes which fall exclusively within the scope of 
national law.  
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